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SUMMARY

The Supreme Court of Mississippi reviewed an interlocutory appeal from summary judgment granted

to the City of Jackson and its employee in a negligence action arising from an elderly passenger's fall

after exiting a city-operated van. The court held that the alleged conduct was not protected by the

Mississippi Tort Claims Act's discretionary-function immunity and that factual issues remained

concerning ordinary care and breach of contract. It also held that the employee could remain joined in

a representative capacity while the governmental entity remained a defendant, and reversed and

remanded for trial.
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QUESTIONS PRESENTED
1. Whether the City of Jackson is immune from liability under the Mississippi Tort Claims Act.
2. Whether the City of Jackson is subject to a trial on the merits for claims based upon breach of contract.

3. Whether the law authorizes the dismissal of Doris Spiller and prohibits a judgment against her.

HOLDINGS

1. The City of Jackson is not immune because the discretionary function exception does not apply; the act
of allowing Stewart to walk unassisted did not involve social, economic, or political policy, and there is

a factual dispute on ordinary care.

2. Stewart is a third-party beneficiary of the transportation contract between the City and the agency, and

there are factual issues on breach, so summary judgment was improper.

3. Spiller should not have been dismissed because the governmental entity was not dismissed; under the

MTCA, an employee may be joined in a representative capacity.

KEY QUOTATIONS

“The standard for reviewing a grant or denial of summary judgment is the same standard as employed by the
trial court under Miss. R. Civ. P. 56(c).” (at 1045)

“only those functions which by nature are policy decisions, whether made at the operational or planning

level, are protected.” (at 1047)

“In order for the third person beneficiary to have a cause of action, the contracts between the original parties
must have been entered into for his benefit, or at least such benefit must be the direct result of the

performance within the contemplation of the parties as shown by its terms.” (at 1050)

“We hold that the City of Jackson and Doris Spiller failed in their burden of demonstrating there was no

genuine issue of material fact.” (at 1052)

FACTUAL BACKGROUND

Otha Stewart, a 72-year-old woman with partial paralysis from a prior stroke, attended an adult day care center
operated by UMMC. She was transported in a van owned and operated by the City of Jackson under a contract.
On August 11, 1997, driver Doris Spiller assisted Stewart off the van but then allowed her to walk unassisted
toward the center; Stewart fell and was injured. She later suffered a massive stroke. Stewart sued the City,
Spiller, and UMMC, alleging negligence and breach of contract. The City and Spiller moved for summary
judgment, claiming immunity under the Mississippi Tort Claims Act (MTCA). The trial court granted summary
judgment for the City and Spiller but denied it for UMMC.

PROCEDURAL HISTORY



Stewart filed suit against the City of Jackson, Spiller, and UMMC. The circuit court granted summary judgment
for the City and Spiller, denied it for UMMC. Stewart petitioned for interlocutory appeal, which was granted.

DISPOSITION
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REMAND INSTRUCTIONS

Remanded to the Hinds County Circuit Court for a trial on the merits consistent with the opinion.
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