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SUMMARY

The Montana Supreme Court reviewed a summary judgment ruling in favor of a daycare and its

operators on negligence-based tort, breach of contract, and Montana Consumer Protection Act claims

arising from an infant’s subdural hematomas. The Court held that the plaintiffs lacked sufficient non-

speculative evidence establishing medical causation or showing that any defendant caused the alleged

injury while the child was in daycare. The Court affirmed the District Court’s judgment.
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Plaintiffs appealed from the Montana Eighteenth Judicial District
Court's April 2021 judgment granting defendants summary judgment
on negligence-based tort, breach of contract, and Montana Consumer
Protection Act claims.

Summary judgment is reviewed de novo for conformance with
Montana Rule of Civil Procedure 56. Whether a genuine issue of
material fact exists and whether a party is entitled to judgment as a
matter of law are reviewed de novo for correctness. An evidentiary
ruling excluding expert testimony underlying summary judgment is

reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the District Court properly granted summary judgment on the causation element of the

plaintiffs' negligence-based tort claims.

2. Whether the District Court properly granted partial summary judgment on the plaintiffs' breach of

contract claim.

3. Whether the District Court properly granted partial summary judgment on the plaintiffs' Montana

Consumer Protection Act claim.

HOLDINGS

1. Summary judgment was proper because the plaintiffs failed to present competent, non-speculative
evidence that any particular negligent act or omission by defendants was a cause-in-fact of the child's

subdural hematomas.

2. Summary judgment was proper because the plaintiffs pursued on appeal a new and unpled contract
theory concerning a prepaid February 2017 daycare fee rather than the pleaded theory that defendants'
failure to provide safe and legally compliant childcare caused the child's injury.

3. Summary judgment was proper because the plaintiffs did not establish that the alleged licensing-related
misrepresentations or omissions caused an ascertainable financial loss, and their appellate theory

concerning an unrefunded February 2017 payment was an unpled theory.

KEY QUOTATIONS

“Consequently, expert medical opinion that a specified occurrence, conduct, or mechanism of injury, disease,
or other medical condition could, may, or might have possibly caused or contributed to, or is the suspected or
assumed cause or contributing cause of, the injury, disease, or medical condition at issue is neither competent

nor relevant proof of causation of that matter.” (9 23)

“The conspicuous missing link in the causative chain remains the manifest lack of a non-speculative
evidentiary basis upon which the finder of fact could reasonably conclude, on a more probable than not basis,
that S.M.K. would not have suffered or been subjected to the head trauma that most likely caused her
subdural hematomas but for some particular negligent act or omission by Allen, Williams, or other Peas in a
Pod personnel.” (1 39)

FACTUAL BACKGROUND

The defendants operated a licensed childcare facility where the Kosteleckys' infant daughter attended daycare. In
December 2016 and January 2017, the child developed symptoms and was diagnosed with bilateral subdural

hematomas requiring surgery and a temporary drainage shunt. Medical evidence established that some form of



trauma was the most likely cause, but the treating neurosurgeon could not identify the particular mechanism,
source, timing, or perpetrator, and the child ultimately recovered fully. The plaintiffs offered no non-speculative

evidence connecting a particular act or omission by defendants or daycare personnel to the trauma.

PROCEDURAL HISTORY

The Kosteleckys filed suit in November 2018 alleging that defendants' daycare operations caused their child's
subdural hematomas and asserting negligence-based tort, contract, and Montana Consumer Protection Act
claims. After discovery, defendants moved for summary judgment and partial summary judgment. The District

Court granted judgment to defendants on all asserted claims, and the Montana Supreme Court affirmed.

DISPOSITION

affirmed
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