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SUMMARY

The Supreme Court of Appeals of West Virginia answers a certified question concerning whether an
arbitration clause in a broader contract requires separate mutual consideration. The court holds that
contract formation requires adequate consideration for the contract as a whole, not for each individual
clause. It further holds that a lack of mutuality may support a finding that an arbitration provision is
substantively unconscionable, subject to a case-specific analysis under the Federal Arbitration Act.
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QUESTIONS PRESENTED

1. Whether West Virginia contract law requires an arbitration provision appearing as one clause in a multi-
clause contract to be supported by separate mutual consideration when the contract as a whole is
supported by adequate consideration.

2. Whether lack of mutuality of obligation is relevant to determining whether a contractual arbitration
provision is substantively unconscionable.

3. Whether a per se rule invalidating one-sided arbitration provisions is preempted by the Federal
Arbitration Act.

HOLDINGS

1. West Virginia contract formation requires consideration for the contract as a whole, not separate
consideration or mutuality of obligation for each individual clause. An arbitration provision within a
multi-clause contract is supported by the consideration supporting the entire contract.

2. A court may consider lack of mutuality of obligation when determining whether a contract provision is
substantively unconscionable. A provision may be substantively unconscionable when it creates a
disparity in the parties' rights and is one-sided and unreasonably favorable to one party.

3. To the extent Syllabus Point 5 of Arnold may be read as creating a per se rule that specifically disfavors
arbitration provisions, it is overruled because the Federal Arbitration Act preempts rules that target
arbitration for disfavored treatment rather than applying generally applicable contract principles.

KEY QUOTATIONS

“We conclude that West Virginia’s law of contract formation only requires that a contract as a whole be
supported by adequate consideration. Hence, a single clause within a multi-clause contract does not require
separate consideration.” (283)

“We conclude that in assessing whether a contract provision is substantively unconscionable, a court may
consider whether the provision lacks mutuality of obligation.” (291)

“Certified Question Answered.” (291)

FACTUAL BACKGROUND

Dan Ryan Builders constructed a new home in Berkeley County, West Virginia, and Norman Nelson signed a 56-
page agreement to purchase it for $385,000. The agreement required the buyers to arbitrate disputes and barred
court proceedings, but allowed Dan Ryan Builders to arbitrate or sue in court for damages if the buyers defaulted
by failing to close. After the purchase, the Nelsons alleged substantial construction and septic-system defects,
prior flooding, concealment, property damage, and bodily injury, and sued Dan Ryan Builders and related
contractors.

PROCEDURAL HISTORY

The Nelsons sued Dan Ryan Builders in the Circuit Court of Berkeley County alleging construction defects,
concealment, negligence, property damage, and bodily injury. Dan Ryan Builders petitioned the United States



District Court for the Northern District of West Virginia under the Federal Arbitration Act to compel arbitration,
and the district court stayed the state litigation and dismissed the petition after finding that the arbitration clause
lacked mutual consideration. Dan Ryan Builders appealed, and the Fourth Circuit certified the question to the
Supreme Court of Appeals of West Virginia.
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