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SUMMARY

The Mississippi Supreme Court affirmed the dismissal with prejudice of a medical-malpractice and
wrongful-death action arising from the death allegedly caused by Allopurinol. The court held that the
plaintiffs failed to demonstrate good cause and diligence for repeatedly failing to timely serve process
under Mississippi Rule of Civil Procedure 4(h), and concluded that the statute of limitations had run.
Justice Easley dissented, reasoning that the death of the attorney handling the case constituted good

cause for the extension.
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PROCEDURAL POSTURE Plaintiffs appealed from the Lee County Circuit Court's final judgment

dismissing their medical-malpractice and related claims with prejudice
after defendants moved to dismiss for failure to timely serve process,

expiration of the statute of limitations, and failure to state a claim.



STANDARD OF REVIEW A trial court's factual finding concerning good cause for delay in
service of process is reviewed for abuse of discretion and substantial
evidence. A decision to grant or deny an extension based on a question

of law is reviewed de novo.

PRECEDENTIAL VALUE Published, en banc Mississippi Supreme Court opinion; majority
holding is precedential.
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QUESTIONS PRESENTED

1. Whether plaintiffs demonstrated good cause under Mississippi Rule of Civil Procedure 4(h) for failing to

serve process within 120 days after filing the complaint.

2. Whether the trial court was bound by its own orders granting extensions of time for service of process

and purporting to relate those extensions back to earlier orders.

HOLDINGS

1. Plaintiffs failed to demonstrate good cause and diligence sufficient to excuse their failure to serve
process within the 120-day period required by Mississippi Rule of Civil Procedure 4(h). Counsel
changes, failure to confer with clients, failure to transfer or review the file, and the death of an attorney
did not establish the required diligence on this record.

2. The court did not need to resolve whether the trial court was bound by its prior extension orders because

plaintiffs' failure to demonstrate good cause independently required affirmance of the dismissal.

KEY QUOTATIONS

“If a service of the summons and complaint is not made upon a defendant within 120 days after the filing of
the complaint and the party on whose behalf such service was required cannot show good cause why such
service was not made within that period, the action shall be dismissed as to that defendant without prejudice

upon the court’s own initiative with notice to such party or upon motion.” ( 11)



““Good cause” can never be demonstrated where plaintiff has not been diligent in attempting to serve

process.” (1 13)

“More is required than “simple inadvertence, mistake of counsel, or ignorance of rules. .. .”” (1 24)

FACTUAL BACKGROUND

David E. Montgomery died on November 17, 1999, allegedly as a result of taking Allopurinol manufactured by
SmithKline Beecham and prescribed by Dr. Edward Gore. His heirs filed suit on November 16, 2001, but
plaintiffs' counsel did not promptly serve process. Plaintiffs obtained three extensions of time, citing changes in
counsel, difficulty conferring with the clients, failure to transfer the file, and the shooting death of attorney Paul
Goodman; all defendants were served by December 30, 2002.

PROCEDURAL HISTORY

Plaintiffs filed suit on November 16, 2001, but did not serve process within the original 120-day period under
Mississippi Rule of Civil Procedure 4(h). The circuit court granted three extensions of time, including a third
extension after the death of plaintiffs' attorney, and plaintiffs ultimately served all defendants by December 30,
2002. The circuit court later granted defendants' motions to dismiss with prejudice, and the Mississippi Supreme

Court affirmed.

DISPOSITION

affirmed
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