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SUMMARY

The Fifth Circuit held that Texas's ban on public corporations holding package store liquor permits
(Tex. Alco. Bev. Code § 22.16) does not violate the dormant Commerce Clause's discriminatory effect
test or the Pike balancing test, because the facially neutral statute treats in-state and out-of-state public
corporations equally and does not impermissibly burden interstate commerce. The court vacated the
district court's finding of discriminatory purpose and remanded for reconsideration under the Arlington
Heights factors, while affirming the district court's rejection of Walmart's Equal Protection challenge
under rational basis review. The case addresses key topics including dormant Commerce Clause
analysis, discriminatory purpose versus effect, the Twenty-first Amendment's interaction with
nondiscriminatory alcohol regulations, and rational basis review for economic regulations.
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TOPICS

constitutional law commerce clause equal protection fourteenth amendment standard of review

PRACTICE AREAS

Constitutional Law Commerce Clause Equal Protection

QUESTIONS PRESENTED

1. Whether the public corporation ban violates the dormant Commerce Clause by having a discriminatory
purpose or effect, or by imposing an excessive burden on interstate commerce under Pike balancing.

2. Whether the ban violates the Equal Protection Clause of the Fourteenth Amendment.

HOLDINGS

1. The district court's finding of discriminatory purpose is infirm due to legal errors (misapplication of
Arlington factors, failure to presume legislative good faith, overreliance on non-legislator statements).
The case is remanded for reconsideration of this issue.

2. The ban does not have a discriminatory effect because it treats in-state and out-of-state public
corporations identically, does not prohibit the flow of interstate goods, place additional costs, or
distinguish based on domicile.

3. The ban does not violate the Pike test because Walmart failed to show that the burden on interstate
commerce is clearly excessive compared to the local benefits. Judgment is rendered in favor of
defendants on this claim.

4. The ban does not violate the Equal Protection Clause because it is rationally related to Texas's legitimate
interest in reducing liquor availability and consumption.

KEY QUOTATIONS

“A statute violates the dormant Commerce Clause where it discriminates against interstate commerce either
facially, by purpose, or by effect.”

“The burden of establishing that a challenged statute has a discriminatory purpose under the Commerce
Clause falls on the party challenging the provision.”

“The district court committed clear error by failing to apply a presumption of good faith to the enactment of
the public corporation ban.”

“Section 22.16 is a facially neutral statute that bans all public corporations from obtaining P permits
irrespective of domicile.”

“A statute impermissibly discriminates only when it discriminates between similarly situated in-state and out-
of-state interests.”

“The Commerce Clause protects the interstate market, not particular interstate firms from prohibitive or
burdensome regulations.”



FACTUAL BACKGROUND

Texas regulates alcohol through a three-tier system. The public corporation ban (Tex. Alco. Bev. Code § 22.16)
prohibits any entity owned or controlled by a public corporation from obtaining a package store permit (P
permit). A public corporation is one with shares listed on a public exchange or with more than 35 owners.
Walmart, the world's largest public company, sells liquor in 31 states and wants to open liquor stores in Texas but
cannot due to the ban. The ban was enacted in 1995 after the Fifth Circuit struck down durational residency
requirements in Cooper v. McBeath (Cooper I). Texas enforced durational residency requirements for P permits
until 2007. The district court found that the ban had a discriminatory purpose and that its burden on interstate
commerce was clearly excessive under Pike balancing; it also found no Equal Protection violation.

PROCEDURAL HISTORY

Walmart sued the TABC and commissioners under 42 U.S.C. § 1983 challenging four Texas statutes governing
package store permits. The district court held that the public corporation ban (Tex. Alco. Bev. Code § 22.16)
violates the dormant Commerce Clause but not the Equal Protection Clause, and enjoined enforcement. TABC
and TPSA appealed; Walmart cross-appealed. The panel originally issued an opinion on August 15, 2019 (935
F.3d 362), but granted rehearing, withdrew that opinion, and substituted this opinion.

DISPOSITION

other

REMAND INSTRUCTIONS

Remand to the district court for reconsideration of whether the public corporation ban was enacted with a
discriminatory purpose under the dormant Commerce Clause, consistent with the guidance in this opinion. The
district court's judgment in favor of Walmart on the challenges to §§ 22.04 and 22.05 is also to be considered on
remand.
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