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SUMMARY

The United States District Court for the Eastern District of Texas denied Katapult Holdings, Inc.'s
motion to transfer a patent infringement action to the District of Delaware under 28 U.S.C. § 1404(a).
The court held that a Delaware forum-selection clause in a nondisclosure agreement was mandatory
and valid but did not apply to the asserted patent claims or related defenses. Applying the Fifth
Circuit's § 1404(a) factors, the court concluded that Delaware was not clearly more convenient than
the Eastern District of Texas.
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DISPOSITION denied

PROCEDURAL POSTURE Defendant moved under 28 U.S.C. § 1404(a) to transfer a patent-
infringement action from the Eastern District of Texas to the District
of Delaware based principally on a forum-selection clause in a
nondisclosure agreement.

STANDARD OF REVIEW Under 28 U.S.C. § 1404(a), the movant must show that the transferee
forum is clearly more convenient. The court evaluates the Fifth
Circuit's private- and public-interest factors and does not resolve
transfer by merely counting factors.
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QUESTIONS PRESENTED

1. Whether the nondisclosure agreement's forum-selection clause was mandatory.

2. Whether the forum-selection clause was valid despite the agreement's alleged expiration.

3. Whether the forum-selection clause applied to the patent-infringement claims and related defenses.

4. Whether the action should be transferred to the District of Delaware under 28 U.S.C. § 1404(a).

HOLDINGS

1. The forum-selection clause was mandatory because the agreement required interpretation under
Delaware law and provided for exclusive jurisdiction in Delaware courts.

2. The forum-selection clause was valid and enforceable because the plaintiff failed to overcome the
presumption that forum-selection clauses are valid.

3. The forum-selection clause did not apply to the patent-infringement action or the defendant's related
defenses.

4. Transfer to the District of Delaware was not warranted because Katapult failed to show that Delaware
was clearly more convenient than the Eastern District of Texas.

KEY QUOTATIONS

“An adjudication of patent infringement allegations or a patent's validity are patent-centric considerations.”
(Section III.B.3)

“The Fifth Circuit has been careful to emphasize that district courts should not merely engage in a “raw
counting” exercise which tallies up the factors favoring transfer and the factors weighing against transfer.”
(Section III.C.3)

“Where the present and proposed forums are both roughly similar in terms of convenience, courts should not
conclude that the proposed transferee forum is “clearly more convenient.”” (Section III.C.3)

FACTUAL BACKGROUND

FlexShopper alleged that Katapult infringed five patents concerning rent-to-own e-commerce transactions. The
complaint alleged that Katapult obtained access to and knowledge of the asserted patents during a potential
transaction between the parties in 2022, which was subject to a nondisclosure agreement. The agreement
selected Delaware law and provided for the exclusive jurisdiction of Delaware courts, but the asserted claims
concerned patent infringement rather than breach of the nondisclosure agreement.

PROCEDURAL HISTORY

FlexShopper filed a First Amended Complaint alleging infringement of five patents relating generally to rent-to-
own e-commerce transactions. Katapult moved to transfer the action to the District of Delaware, relying on a



Delaware choice-of-law and exclusive-jurisdiction provision in a nondisclosure agreement. The court held that
the forum-selection clause was mandatory and valid but did not apply to the patent claims or defenses, then
applied the ordinary § 1404(a) factors and denied transfer.

DISPOSITION

denied
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