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SUMMARY

The Delaware Court of Chancery addresses plaintiffs’ motion for partial summary judgment alleging
that GenDerm Corporation’s former directors breached their fiduciary duty of disclosure in connection
with the company’s merger into a Medicis Pharmaceutical subsidiary. The court concludes that the
directors provided materially inadequate information to GenDerm stockholders regarding the merger
and their alternatives, including appraisal. It also rejects the defendants’ arguments that the plaintiffs
waived their disclosure claims by accepting the merger consideration or signing letters of transmittal.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiffs moved for partial summary judgment on liability for their
disclosure-based fiduciary-duty claims against former GenDerm
directors. The court considered whether the directors had failed to
disclose material information concerning the Medicis merger and
whether plaintiffs waived their equitable claims by accepting the
merger consideration and signing letters of transmittal.

STANDARD OF REVIEW Summary judgment is appropriate when there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter
of law. The court views facts and reasonable inferences in favor of the
nonmoving party, but the opposing party must present record evidence
sufficient to create a triable issue.

PRECEDENTIAL VALUE Published Delaware Court of Chancery opinion; persuasive and
potentially precedential within Delaware trial-level corporate
jurisprudence, subject to controlling Delaware Supreme Court
authority.
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QUESTIONS PRESENTED

1. Whether the GenDerm directors breached their fiduciary duty of disclosure by failing to provide
stockholders with material information needed to decide whether to accept the merger consideration or
seek appraisal.

2. Whether plaintiffs knowingly waived their equitable disclosure claims by accepting the merger
consideration after allegedly receiving information from other sources.

3. Whether the appraisal waiver in the letters of transmittal extended beyond 8 Del. C. § 262 to bar
equitable fiduciary-duty claims.

4. Whether statutory appraisal is the exclusive remedy for stockholders asserting disclosure-based
fiduciary-duty claims in connection with a cash-out merger.

HOLDINGS

1. The GenDerm directors breached their fiduciary duty by failing to disclose the material facts within their
control that stockholders needed to make an informed decision whether to accept the merger
consideration or seek appraisal.

2. Plaintiffs did not waive their equitable fiduciary-duty claims because the directors failed to show that
plaintiffs accepted the merger consideration on a fully informed basis.

3. The letters of transmittal waived only the plaintiffs' statutory appraisal rights under 8 Del. C. § 262 and
did not waive equitable actions for breach of fiduciary duty.

4. Section 262 does not implicitly make statutory appraisal the exclusive remedy for a disclosure-based
equitable fiduciary-duty claim.

KEY QUOTATIONS

“Directors must disclose all material facts within their control that a reasonable stockholder would consider
important in deciding how to respond to the pending transaction.” (542)

“The defendants' argument turns an affirmative duty of the directors to disclose material information into a
duty on the part of the stockholders to call the company and seek the information the stockholders believe is



material.” (544)

“What it does mean is that a corporate board wishing to argue that a stockholder's acceptance of the merger
consideration bars any further relief must also be willing to show that it provided the stockholder with all the
information she needed to make a knowing and informed decision.” (548)

FACTUAL BACKGROUND

GenDerm, a nonpublic corporation, merged into a wholly owned subsidiary of Medicis in December 1997. The
GenDerm board provided stockholders with only cursory merger materials and did not provide current financial
information, projections, or an explanation of why the merger consideration was preferable to continuing the
company's business plan, despite having provided Medicis extensive financial and prospective information.
Plaintiffs accepted the merger consideration and signed letters of transmittal waiving appraisal rights, then
pursued equitable fiduciary-duty claims against the former directors.

PROCEDURAL HISTORY

Plaintiffs challenged the adequacy of disclosures made in connection with GenDerm's December 1997 merger
into a wholly owned subsidiary of Medicis. In an earlier decision, the court denied summary judgment because
the record did not establish whether plaintiffs had been fully informed when they accepted the merger
consideration. After further discovery, the court granted plaintiffs partial summary judgment on liability for the
disclosure claim and directed the parties to submit an implementing order and schedule proceedings on
remedies.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand. The parties were directed to submit within seven days an implementing order agreed as to form and
schedule a conference for prompt resolution of the remedy phase.
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