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SUMMARY

The Oregon Supreme Court held that ORCP 58 B(6) entitles a plaintiff in a jury trial to make both an
initial closing argument and a rebuttal argument, unless the parties submit the case without argument.
The court further held that the plaintiff preserved the issue by requesting rebuttal and that the denial
substantially affected the plaintiff's rights. The court reversed the Court of Appeals and the circuit
court judgment and remanded for further proceedings.
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PROCEDURAL POSTURE Plaintiff sought review of the Oregon Court of Appeals' affirmance of
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QUESTIONS PRESENTED

1. Whether plaintiff preserved for appellate review his claim that the trial court erred by denying him a
rebuttal closing argument.

2. Whether ORCP 58 B(6) entitles a plaintiff who presents an initial closing argument to a rebuttal closing
argument after the defendant's closing argument.

3. Whether denial of the rebuttal argument substantially affected plaintiff's rights so as to require reversal.

HOLDINGS

1. Plaintiff preserved the issue for appellate review by requesting rebuttal at the close of argument, thereby
informing the trial court of the claimed right and the alleged error; he was not required to repeat the
objection after the court ruled against him.

2. When the plaintiff does not waive closing argument and the defendant argues to the jury, ORCP 58 B(6)
entitles the plaintiff to both an initial closing argument and a rebuttal closing argument.

3. The denial of plaintiff's rebuttal closing argument substantially affected plaintiff's rights and required
reversal of the judgment.

KEY QUOTATIONS

“"When the evidence is concluded, unless the case is submitted by both sides to the jury without argument, the
plaintiff shall commence and conclude the argument to the jury. The plaintiff may waive the opening
argument, and if the defendant then argues the case to the jury, the plaintiff shall have the right to reply to the
argument of the defendant, but not otherwise."” (at 742)

“The first sentence of ORCP 58 B(6) demonstrates that plaintiffs are entitled to rebut defendants' closing
arguments.” (at 742)

“When a plaintiff does not waive the initial closing argument, the first sentence applies, and the plaintiff is
entitled to both commence and conclude closing arguments.” (at 743)

“Given the importance and persuasive value of closing arguments, as well as the particular missed
opportunities in this case, we conclude that the denial of rebuttal argument substantially affected plaintiff's
rights.” (at 744)

FACTUAL BACKGROUND

Plaintiff and defendant were involved in a nighttime automobile collision during heavy rain. Plaintiff testified
that he was slowing his truck after observing an accident ahead and that defendant rear-ended him; defendant
testified that plaintiff's truck was stalled without visible lights and that defendant could not avoid the collision.
After plaintiff presented an initial closing argument and defendant presented his closing argument, the trial court
denied plaintiff's request for rebuttal, and the jury returned a verdict for defendant.



PROCEDURAL HISTORY

After a jury returned a verdict for defendant, the circuit court entered judgment for defendant. Plaintiff moved
for a new trial, arguing that denial of rebuttal closing argument was error; the motion was deemed denied under
ORCP 64 F, although the court addressed the merits and preservation. The Court of Appeals affirmed, holding
that plaintiff had not preserved the issue and declining to review it as plain error. The Oregon Supreme Court
allowed review, reversed the Court of Appeals and the circuit court, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the circuit court for further proceedings after reversal of the trial judgment.
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