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SUMMARY

The United States District Court for the Eastern District of Virginia grants Joaquin Pacheco Tum’s
petition for a writ of habeas corpus under 28 U.S.C. § 2241. The court holds that his detention is
governed by the discretionary detention framework of 8 U.S.C. § 1226(a), rather than the mandatory
detention provisions of § 1225(b)(2), and that he is entitled to a bond hearing. The court orders
Respondents to provide a bond hearing at which they must establish danger or flight risk by clear and
convincing evidence.
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QUESTIONS PRESENTED

1. Whether the court had jurisdiction under 28 U.S.C. § 2241 notwithstanding the jurisdiction-stripping
provisions in 8 U.S.C. §§ 1252(b)(9) and 1252(g).

2. Whether Pacheco Tum’s detention was governed by the discretionary detention provisions of 8 U.S.C. §
1226(a) or the mandatory detention provisions of 8 U.S.C. § 1225(b)(2)(A).

3. Whether detention without a bond hearing violated Pacheco Tum’s Fifth Amendment right to due
process.

4. Whether the proper remedy was a bond hearing rather than immediate release, and which party should
bear the burden of proof at that hearing.

HOLDINGS

1. The court had jurisdiction to consider Pacheco Tum’s habeas petition because 8 U.S.C. §§ 1252(b)(9)
and 1252(g) did not divest the court of jurisdiction over a challenge to detention and the denial of a bond
hearing that did not seek review of a removal order or involve the commencement, adjudication, or
execution of an immigration order.

2. Because Pacheco Tum had been present in the United States for at least ten years and was not actively
seeking admission, his detention was governed by the discretionary detention framework in 8 U.S.C. §
1226(a), rather than the mandatory detention framework in § 1225(b)(2)(A).

3. Continued detention without a bond hearing violated Pacheco Tum’s Fifth Amendment right to due
process.

4. The proper remedy was a bond hearing before an Immigration Judge, not immediate release, and
Respondents must prove by clear and convincing evidence that continued detention is justified because
Pacheco Tum presents a danger to the community or a flight risk.

KEY QUOTATIONS

“The Court concludes that 8 U.S.C. § 1226(a) and the Fifth Amendment entitle Mr. Pacheco Tum to a bond
hearing.” (at 8)

“The Court owes the BIA no deference in its interpretation of the INA and interprets §§ 1225 and 1226 de
novo.” (at 9)

“Unless and until Respondents meet that burden, Mr. Pacheco Tum’s continued detention is unlawful.” (at 12)

FACTUAL BACKGROUND

Joaquin Pacheco Tum, an indigenous K’iche’ person from Guatemala whose native language is Quiche, entered
the United States without inspection and has lived in the country for at least ten years. He was placed in removal
proceedings in 2013, appeared at his scheduled immigration hearings, and has pending applications for asylum,



withholding of removal, and protection under the Convention Against Torture. After missing an ICE check-in
because he confused the date, he reported to an ICE office on January 27, 2026, where he was detained and held
at the Caroline Detention Center without receiving a bond hearing.

PROCEDURAL HISTORY

Pacheco Tum filed a § 2241 habeas petition on February 25, 2026, challenging his detention by Immigration and
Customs Enforcement. The court directed Respondents to state whether the factual and legal issues materially
differed from those in Duarte Escobar v. Perry. Respondents stated that they did not differ, so the court
incorporated the substantive filings from Duarte Escobar, dispensed with further briefing, granted the petition,
and ordered a bond hearing before an Immigration Judge.

DISPOSITION
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REMAND INSTRUCTIONS

Respondents must provide Pacheco Tum with a bond hearing before an Immigration Judge pursuant to 8 U.S.C.
§ 1226(a). At the hearing, Respondents must prove by clear and convincing evidence that Pacheco Tum poses a
danger to the community or is a flight risk if they seek to continue detaining him. Unless Respondents meet that
burden, his continued detention is unlawful.
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