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SUMMARY

The United States District Court for the Eastern District of Kentucky overruled the plaintiffs’
objections to a magistrate judge’s discovery order under the clearly erroneous or contrary to law
standard. The court held that Governor Andrew Beshear was not required to participate in discovery
because the plaintiffs had not shown extraordinary circumstances or that the information could not be
obtained through other means. The court also noted that the discovery order did not prohibit a Rule
30(b)(6) deposition of the Department of Alcoholic Beverage Control and deferred clarification of that
issue to the magistrate judge.
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PROCEDURAL POSTURE Plaintiffs objected under 28 U.S.C. § 636(b)(1) and Federal Rule of
Civil Procedure 72 to a magistrate judge's non-dispositive discovery
order and requested reconsideration.

STANDARD OF REVIEW A district court may reconsider a magistrate judge's non-dispositive
pretrial order only if it is clearly erroneous or contrary to law.
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QUESTIONS PRESENTED

1. Whether the magistrate judge's decision not to require former defendant Governor Andrew Beshear to
participate in discovery was clearly erroneous or contrary to law.

2. Whether the magistrate judge's discovery order improperly precluded plaintiffs from taking a Rule 30(b)
(6) deposition of the Department of Alcoholic Beverage Control.

HOLDINGS

1. A district court may disturb a magistrate judge's non-dispositive discovery ruling only when the ruling is
clearly erroneous or contrary to law.

2. Plaintiffs were not entitled to require former Governor Andrew Beshear to participate in discovery
because they failed to establish the extraordinary circumstances required for discovery from a high-
ranking government official.

3. The magistrate judge's order did not decide whether plaintiffs could take a Rule 30(b)(6) deposition of
the Department of Alcoholic Beverage Control, and the district court therefore declined to disturb the
order and deferred to the magistrate judge to clarify the matter.

KEY QUOTATIONS

“The district Court will only disturb that ruling it if it is contrary to law or clearly erroneous.” (Opinion
section II)

“Except in extraordinary circumstances, high-ranking officials may not be subjected to depositions or called
to testify regarding their official actions.” (Opinion section II.A)

“Under the extraordinary circumstances test, depositions of high-ranking officials may be permitted (1) where
the official has first-hand knowledge related to the claim being litigated and (2) where it is shown that other
persons cannot provide the necessary information.” (Opinion section II.A)

FACTUAL BACKGROUND

Plaintiffs allege that members of Kentucky's executive branch retaliated against them for criticizing the
Governor's response to the COVID-19 pandemic. They sought discovery from former defendant Governor
Andrew Beshear concerning alleged communications with the Department of Alcoholic Beverage Control and
the Public Protection Cabinet regarding an enforcement action. They also sought a Rule 30(b)(6) deposition of
the Department, although the discovery order did not expressly address that request and defendants apparently
did not oppose it.

PROCEDURAL HISTORY

The district court referred supervision of an abbreviated discovery period to Magistrate Judge Edward B. Atkins.
Judge Atkins entered a discovery order addressing whether former defendant Governor Andrew Beshear and a



Department of Alcoholic Beverage Control representative would participate in discovery. Plaintiffs objected to
the order, and the district court overruled the objections, declined to disturb the order, and deferred to Judge
Atkins to clarify the apparently uncontested Rule 30(b)(6) issue.

DISPOSITION

other

REMAND INSTRUCTIONS

The court deferred to Magistrate Judge Atkins to clarify the seemingly uncontested Rule 30(b)(6) discovery
matter with the parties.
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