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SUMMARY

The Supreme Court of Ohio granted a writ of prohibition preventing a common pleas court judge from
empaneling a jury for a capital resentencing hearing after the defendant had validly waived a jury trial.
The court held that the judge patently and unambiguously lacked jurisdiction under Ohio law and
denied the request for mandamus as moot.
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QUESTIONS PRESENTED

1. Whether the trial judge patently and unambiguously lacked jurisdiction to invalidate Foust’s prior jury
waiver and empanel a jury for his capital resentencing hearing.

2. Whether the availability of a discretionary appeal under R.C. 2945.67(A) barred the State from obtaining
a writ of prohibition.

3. Whether the State’s request for a writ of mandamus remained viable after issuance of the writ of
prohibition.

HOLDINGS

1. A discretionary appeal constitutes an adequate remedy in the ordinary course of law, and prohibition
cannot be used as a substitute for that appeal. The availability of that remedy was sufficient even though
the State might not prevail on appeal.

2. The trial judge patently and unambiguously lacked jurisdiction to invalidate Foust’s prior jury waiver
and empanel a jury for his capital resentencing hearing. Under R.C. 2929.06(B), when the original trial
was conducted by a three-judge panel, that panel or a new three-judge panel must conduct the
resentencing hearing.

3. The request for a writ of mandamus was moot because issuance of the writ of prohibition resolved the
requested relief.

KEY QUOTATIONS

“We hold that Judge Collier-Williams patently and unambiguously lacks jurisdiction to empanel a jury for a
resentencing hearing in a capital-murder case when the defendant has validly waived a jury trial.” (¶ 1)

“We have “ ‘consistently interpreted’ the word ‘shall’ in a legislative enactment ‘to make mandatory the
provision in which it is contained, absent a clear and unequivocal intent that it receive a construction other
than its ordinary meaning.’ ”” (¶ 18)

“Accordingly, because O’Malley has established that Judge Collier-Williams patently and unambiguously
lacked jurisdiction to invalidate Foust’s previous jury waiver and empanel a jury for his resentencing hearing,
we grant the requested writ of prohibition.” (¶ 25)

FACTUAL BACKGROUND

Foust was indicted for aggravated murder and related felony offenses, waived his right to a jury, and was
convicted and sentenced to death by a three-judge panel. The Sixth Circuit later vacated his death sentence
because trial counsel was constitutionally ineffective during the mitigation hearing and remanded for a new



penalty-phase trial. On remand, the trial judge granted Foust’s renewed motion to have a jury conduct the capital
resentencing hearing despite his prior jury waiver.

PROCEDURAL HISTORY

Foust waived a jury and was convicted and sentenced to death by a three-judge panel. After the Sixth Circuit
vacated his death sentence and remanded for a new penalty-phase trial, the trial court initially ruled that the
original waiver applied and later granted Foust’s renewed request for a jury based on Hurst v. Florida. The Ohio
Supreme Court granted an alternative writ, granted a writ of prohibition, ordered the judge to vacate the jury
order and conduct the hearing before a three-judge panel, and denied the mandamus request as moot.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

Judge Collier-Williams must vacate the March 9, 2017 journal entry granting Foust’s renewed motion for a jury
resentencing hearing and conduct the capital resentencing hearing before a three-judge panel. The mandamus
request is denied as moot.
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