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SUMMARY

The Nevada Supreme Court considered a petition for writ relief challenging conditions imposed on a
neuropsychological examination during civil discovery. The court held that NRS 629.620 is
unconstitutional and of no effect to the extent it conflicts with NRCP 35, because it encroaches on the
judiciary's authority to regulate discovery procedure. The court upheld disclosure of raw testing data to
counsel subject to a protective order, but concluded that the district court had not established sufficient
good cause for audio recording or an interpreter.
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QUESTIONS PRESENTED

1. Whether the Nevada Supreme Court should exercise advisory mandamus jurisdiction over a challenge to
the district court's discovery order.

2. Whether NRS 629.620 is constitutional to the extent it imposes conditions on court-ordered mental or
physical examinations conducted under NRCP 35 during civil discovery.

3. Whether the district court abused its discretion by permitting disclosure of raw neuropsychological
testing data to counsel and other litigation participants subject to a protective order.

4. Whether the district court abused its discretion by permitting audio recording of the neuropsychological
examination without sufficient good cause.

5. Whether the district court abused its discretion by requiring the examination's interview portion to be
conducted with a court-certified interpreter.

6. Whether the examination conditions violated Powers's due process rights.

HOLDINGS

1. NRS 629.620 violates the separation of powers doctrine and is of no effect to the extent it imposes
conditions that conflict with or exceed those established by NRCP 35 for court-ordered mental or
physical examinations during civil discovery.

2. The district court did not abuse its discretion by permitting disclosure of raw testing data and testing
materials to Bueno's counsel and other litigation participants, subject to a protective order.

3. The district court abused its discretion by permitting audio recording of the entire examination without
articulating fact-specific circumstances amounting to good cause.

4. The district court abused its discretion by ordering an interpreter for the interview portion of the
examination absent evidence of a real need or good cause.

5. Powers failed to demonstrate that the examination conditions violated his due process rights.

KEY QUOTATIONS

“We hold that NRS 629.620 violates the separation of powers doctrine to the extent that it imposes conditions
that conflict with or exceed those that NRCP 35 establishes for court-ordered independent medical or physical
examinations during discovery.” (2)

“The generalized fears of some neuropsychologists that nonpsychologists, if they are provided raw data, will
violate protective orders, misuse the tests, and irreparably compromise the validity of future testing, is not



sufficient to eliminate the broad discretion afforded to trial courts to order the disclosure of raw data as they
seek to ensure the fairness of judicial proceedings.” (15)

“Moreover, allowing the recording should be the exception rather than the norm; finding good cause to do so
must be based on fact-specific circumstances, as opposed to generalized fears or concerns that would apply to
any party and/or any exam, since the examinee themself can typically rebut the examiner's contentions with
personal knowledge.” (17)

“We hold that NRS 629.620 is unconstitutional and thus of no effect, to the extent it pertains to discovery
during civil litigation.” (21)

FACTUAL BACKGROUND

Gabriel Powers and Carlos Patino Bueno were involved in a motor vehicle collision. Bueno sued Powers,
alleging a traumatic brain injury and seeking nearly $2 million in damages. The parties agreed to a
neuropsychological examination but disagreed about its conditions. The district court ordered disclosure of raw
testing data subject to restrictions, permitted audio recording, and required a court-certified interpreter to attend
the examination.

PROCEDURAL HISTORY

Carlos Patino Bueno sued Gabriel Powers after a motor vehicle collision, alleging traumatic brain injury and
seeking nearly $2 million in damages. The parties agreed that Bueno would undergo a neuropsychological
examination but disputed the examination conditions. The district court ruled that NRCP 35 governed, imposed
conditions concerning raw data, recording, and an interpreter, and denied Powers's motion for reconsideration.
Powers then sought writ relief. The Nevada Supreme Court entertained the petition under its advisory mandamus
framework, granted mandamus in part, denied prohibition, and lifted its prior stay.

DISPOSITION

other

REMAND INSTRUCTIONS

The clerk must issue a writ of mandamus directing the district court to modify the conditions of Bueno's
neuropsychological examination by denying the presence of an interpreter and striking the audio-recording
condition unless sufficient alternative good cause is shown. The petition was denied in all other respects, and the
October 8, 2024 stay was lifted.
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