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SUMMARY

The North Carolina Supreme Court considers whether an arbitration clause in consumer loan
agreements is unconscionable and unenforceable. The court upholds the trial court's factual findings
and concludes that the clause's cost-shifting provisions, de novo appeal process, restrictions on joinder
and class actions, and one-sided structure, combined with unequal bargaining power, support a finding
of procedural and substantive unconscionability.
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QUESTIONS PRESENTED

1. Whether the arbitration clause in plaintiffs' loan agreements was unconscionable and therefore
unenforceable.

2. Whether plaintiffs established both procedural and substantive unconscionability under North Carolina
law.

3. Whether the arbitration clause's cost-shifting provisions, one-sided court-access provisions, and
prohibitions on joinder and class actions collectively prevented plaintiffs from effectively vindicating
their rights.

4. Whether the court could sever or rewrite the challenged provisions to save the arbitration agreement.

5. What standard of review applied to the trial court's factual findings and legal conclusion concerning
unconscionability.

HOLDINGS

1. A party challenging a contract as unconscionable must prove both procedural and substantive
unconscionability, although the analysis operates on a sliding scale and a pronounced degree of one type
may require less of the other.

2. The arbitration clause was procedurally unconscionable because plaintiffs were relatively
unsophisticated consumers with unequal bargaining power, the clause was imposed as boilerplate in a
standard-form adhesion contract, defendants would not negotiate its terms, and the loan closings were
rushed without discussion of the arbitration provision.

3. The arbitration clause was substantively unconscionable because, considered collectively, its potentially
prohibitive arbitration costs, loser-pays provisions, de novo appeal costs, one-sided access to court, and
prohibitions on joinder and class actions prevented plaintiffs from effectively vindicating their rights.

4. A prohibition on joinder of claims and class actions may be considered as one factor in determining
whether an arbitration agreement is unconscionable; here, those prohibitions contributed to both the
financial inaccessibility and one-sidedness of the arbitration clause.

5. The court would not sever or rewrite the arbitration clause because doing so would require rewriting the
entire clause, and defendants' after-the-fact offer to proceed under later AAA consumer rules could not
cure the unconscionability of the agreement as drafted.

6. The Court of Appeals erred in reversing the trial court's order denying the motion to compel arbitration
because the arbitration clause was unconscionable and unenforceable.

KEY QUOTATIONS



“A party asserting that a contract is unconscionable must prove both procedural and substantive
unconscionability.” (362 N.C. at 103)

“The harsher the clause, the less ‘bargaining naughtiness’ that is required to establish unconscionability.”
(362 N.C. at 104)

“Ultimately, based on the facts and circumstances of this case, we hold that the arbitration clause in
plaintiffs’ loan agreements is unconscionable and therefore unenforceable.” (362 N.C. at 113)

“This particular arbitration clause simply does not allow for meaningful redress of grievances and therefore,
under Green Tree, must be held unenforceable.” (362 N.C. at 114)

FACTUAL BACKGROUND

Plaintiffs obtained consumer loans from Commercial Credit and were charged financed single-premium credit-
insurance premiums. Their loan agreements contained standard-form arbitration clauses drafted by defendants,
including a $125 initiation fee, loser-pays provisions for arbitration exceeding eight hours and for appeals, a de
novo appeal process, exclusions for foreclosure and claims of $15,000 or less, and prohibitions on joinder and
class actions. Plaintiffs had limited financial resources, could not afford hourly counsel, and alleged that the
insurance was unnecessary, not disclosed as optional, and charged through deceptive and unlawful practices. The
trial court found that defendants had used the clause in more than 68,000 loans, had pursued thousands of
collection and foreclosure actions in court, and had never initiated or faced arbitration under the clause in North
Carolina.

PROCEDURAL HISTORY

Plaintiffs filed a putative class action asserting North Carolina unfair and deceptive trade practices, unjust
enrichment, and breach-of-duty claims arising from the sale and financing of single-premium credit insurance.
The trial court denied defendants' motion to compel arbitration, finding the arbitration clause unconscionable
and unenforceable. The Court of Appeals reversed and remanded for an order compelling arbitration. The
Supreme Court reversed the Court of Appeals and upheld the trial court's denial of the motion to compel
arbitration.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The Supreme Court reversed the Court of Appeals decision that had ordered the trial court to compel arbitration,
thereby reinstating the trial court's denial of defendants' motion to compel arbitration. No further remand
instructions were stated.
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