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SUMMARY

The Wisconsin Supreme Court reviewed dismissal of an insurer’s negligence action as a sanction for
spoliation of evidence arising from a residential fire allegedly caused by negligent roof repairs. The
court held that a party may discharge its duty to preserve relevant evidence by providing reasonable
notice of a possible claim, its basis, the relevant evidence, and a reasonable opportunity to inspect it;
first-class mailing may suffice to provide such notice. It further held that dismissal for spoliation

requires egregious conduct and reversed and remanded the judgment of dismissal.
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PROCEDURAL POSTURE American Family appealed a circuit court judgment dismissing its

negligence and subrogation claims as a sanction for spoliation of
evidence. The court of appeals certified questions concerning the duty
to preserve evidence, adequacy of notice, and the standard for
dismissal sanctions. The Wisconsin Supreme Court accepted the

certified appeal.

STANDARD OF REVIEW The imposition of spoliation sanctions is reviewed for an erroneous
exercise of discretion. Whether the lower court applied the correct
legal standard is reviewed de novo.

PRECEDENTIAL VALUE Published Wisconsin Supreme Court opinion; binding precedent in
Wisconsin.
PARTIES American Family Mutual Insurance Company v. David Golke, Joseph

Golke, Charles Golke, Golke Brothers Roofing and Siding LLC,
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QUESTIONS PRESENTED

1. When does a party or potential litigant discharge its duty to preserve evidence relevant to a potential

legal claim?
2. Can sufficient notice of impending destruction of evidence be effectuated by first-class mail?

3. When is dismissal an appropriate sanction for spoliation of evidence?

HOLDINGS

1. A party or potential litigant with a legitimate reason to destroy evidence discharges its duty to preserve
relevant evidence within its control by providing reasonable notice of a possible claim, the basis for that
claim, the existence of evidence relevant to the claim, and a reasonable opportunity to inspect the

evidence.

2. Notice sufficient to discharge the duty to preserve evidence may be effectuated by first-class mail. Proof
of mailing creates a rebuttable presumption that the letter was received; mere failure to remember

receiving it does not rebut the presumption.

3. Dismissal as a spoliation sanction is appropriate only when the party controlling the evidence acted
egregiously, meaning through a conscious attempt to affect the outcome of litigation or a flagrant,
knowing disregard of the judicial process. Lesser sanctions may be appropriate for non-egregious

violations of the preservation duty.

KEY QUOTATIONS

“We hold, therefore, that a party or potential litigant with a legitimate reason to destroy evidence discharges
its duty to preserve relevant evidence within its control by providing the opposing party or potential litigant:
(1) reasonable notice of a possible claim; (2) the basis for that claim; (3) the existence of evidence relevant to
the claim; and (4) reasonable opportunity to inspect that evidence.” (768 N.W.2d at 737-38)

“We affirm that dismissal as a sanction for spoliation is appropriate only when the party in control of the
evidence acted egregiously in destroying that evidence. Egregious behavior is "a conscious attempt to dffect
the outcome of the litigation or a flagrant, knowing disregard of the judicial process."” (768 N.W.2d at 740-
41)

“Because American Family discharged its duty to preserve evidence and no sanctions are appropriate, the
judgment of the circuit court is reversed, and the cause is remanded to the circuit court for trial on the
merits.” (768 N.W.2d at 744)



FACTUAL BACKGROUND

A fire damaged the Ronaldsons' insured home after the Golke brothers had performed roof repairs there.
American Family investigated and concluded that negligent roof work reduced the clearance between a chimney
and combustible roof materials, causing the fire. American Family mailed the Golkes notice of a potential claim
and an opportunity to inspect the fire scene before demolition, but no defendant arranged an inspection, and the
physical roof and chimney evidence was destroyed. American Family retained photographs and drawings and

later sued the Golkes and their insurers for damages.

PROCEDURAL HISTORY

After a bench trial concerning spoliation and notice, the Waupaca County Circuit Court dismissed American
Family's claims against the Golkes and Indiana Insurance for failure to preserve physical evidence from a fire
scene. American Family appealed, and the court of appeals certified questions to the Wisconsin Supreme Court.
The Supreme Court reversed and remanded for trial on the merits.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the circuit court judgments dismissing American Family's claims and remand for trial on the merits and

further proceedings consistent with the opinion.
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