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SUMMARY

The Utah Supreme Court addresses the standards and burdens applicable to an application to change
the point of diversion, place of use, and nature of use of a water right. It holds that the applicant bears
the burden of persuasion throughout the process but need only show reason to believe that the
proposed change will not impair vested water rights. The court also concludes that direct or
circumstantial evidence may undermine that showing and remands for further proceedings.
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QUESTIONS PRESENTED

1. What standard of proof governs a water-right change application when determining whether the
proposed change will impair vested rights?

2. Whether the burden of persuasion shifts to a protestant after the applicant makes a prima facie showing
of no impairment.

3. Whether circumstantial evidence showing a probability of impairment may undermine an applicant's
showing and justify rejection of a change application.

4. What standard of appellate review applies to the district court's determination that a proposed water-use
change may impair vested rights?

HOLDINGS

1. A change applicant need only show that there is sufficient evidence to support a reasonable belief that
the proposed change can be perfected without impairing vested water rights; the preponderance-of-the-
evidence standard applies to final adjudications of water rights, not to the application phase.

2. The burden of persuasion remains on the change applicant throughout the application process; it does
not shift to the protesting party after the applicant makes a prima facie showing.

3. A protestant may rely on circumstantial evidence to undermine an applicant's showing that the proposed
change will not impair vested rights. Circumstantial evidence may justify denial when it is sufficiently
compelling to make the applicant's asserted reasonable belief unreasonable.

4. A district court's determination concerning whether evidence sufficiently demonstrates probable
impairment is a mixed question of law and fact subject to significant, though not broad, deference.

KEY QUOTATIONS

“We hold that an applicant seeking a change in water use need only show reason to believe that approval of
the application will not result in impairment of vested water rights and that the applicant bears the burden of
persuasion throughout the application process.” (¶ 2)

“A change applicant is required only to show reason to believe that the proposed use can be undertaken
without impairing vested rights in order for the application to warrant approval.” (¶ 57)

“The burden of persuasion remains on the applicant throughout the application process, although the
protestant has the opportunity to provide evidence undermining the applicant's reason to believe showing.” (¶
57)

“In producing such evidence, a protestant may rely exclusively on circumstantial evidence.” (¶ 57)



FACTUAL BACKGROUND

The Searles owned a water right permitting seasonal irrigation from a well near Chester, Utah, but sought to
change the point of diversion to the Jacobsen well near their cabin and to use the water for year-round domestic
and stockwatering purposes. Milburn, whose senior water right depended on the South San Pitch River, protested
because it believed the Jacobsen well was hydrologically connected to its water source and that the proposed use
could worsen existing summer shortages. Expert testimony conflicted concerning whether the two water sources
were connected and whether the proposed use would impair Milburn's vested rights.

PROCEDURAL HISTORY

The Searles filed an application to change the point of diversion, place of use, and nature of use of a water right.
Milburn protested, and the State Engineer rejected the application after an administrative hearing;
reconsideration was denied. The Searles then sought judicial review in district court, which heard evidence de
novo and rejected the application after finding impairment by a preponderance of the evidence. The Utah
Supreme Court remanded for reconsideration under the correct standard and burden allocation.

DISPOSITION

remanded

REMAND INSTRUCTIONS

The district court must reconsider the change application using the reason-to-believe standard, keeping the
burden of persuasion on the applicant throughout and considering any direct or circumstantial evidence offered
by the protestant that undermines the applicant's showing.
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