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SUMMARY

The Supreme Court of Montana considered whether a victim seeking criminal restitution had a duty to

mitigate lost-income damages by renting a replacement tractor. The court held that the civil-law

reasonableness standard applies to mitigation in criminal restitution proceedings and affirmed the

$15,960 restitution award because renting and transporting a tractor was impracticable under the

circumstances.
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Kalal appealed from a District Court order requiring him to pay

additional criminal restitution for the victim's lost income.

The legality of a criminal sentence is reviewed to determine whether it
is a legal sentence. Findings concerning the amount of restitution are

reviewed for clear error.
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1. What standard governs a victim's duty to mitigate pecuniary loss when criminal restitution is based on

damages recoverable in a civil action?

2. Whether the District Court clearly erred by awarding $15,960 in lost-income restitution without

requiring the victim to rent a replacement tractor.

HOLDINGS

1. The civil-law standard for mitigation of damages applies to criminal restitution: a victim is expected to
do what a reasonable and prudent person would do if capable under the circumstances, but need not take

action that is unreasonable or impracticable.

2. The District Court did not clearly err in awarding $15,960 in lost-income restitution based on the
impracticability and expense of renting and transporting a replacement tractor.

KEY QUOTATIONS

“The test is: What would an ordinary prudent person be expected to do if capable, under the circumstances?”

19
“An injured person is not expected to do what is "unreasonable or impracticable."” ( 9)

“Thus we adopt the following test: What would a reasonable and prudent person be expected to do if capable,

under the circumstances?” (1 9)

FACTUAL BACKGROUND

Kalal stole a tractor from Jim Petranek and pleaded guilty. Petranek claimed lost income from projects he
planned to perform with the tractor, including fencing, cabin construction and grass production. Kalal argued
that Petranek had a duty to mitigate his loss by renting another tractor, but the District Court found that
Petranek's work schedule, the distance involved and the logistical burden of renting and transporting a tractor
made that alternative impracticable. The court awarded $15,960 for lost income and rejected an additional
hunting-lease claim.

PROCEDURAL HISTORY

Kalal pleaded guilty to theft of a tractor and received a two-year deferred imposition of sentence. The District
Court initially ordered restitution of $23,513.43, which Kalal paid. After additional briefing concerning the
victim's lost-income claim, the court ordered Kalal to pay an additional $15,960 in restitution. The Montana

Supreme Court affirmed.

DISPOSITION

affirmed
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