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SUMMARY

The North Dakota Supreme Court affirmed Omar Mohamed Kalmio’s convictions for four counts of

class AA felony murder and his four consecutive life sentences without parole. The court held that the

district court did not abuse its discretion in admitting hearsay testimony concerning the victims’ state

of mind and in making related evidentiary rulings. The court also addressed preservation of hearsay

objections and declined to consider an unbriefed prior-bad-acts challenge.
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Defendant appealed judgments entered after a jury convicted him of
four counts of class AA felony murder and the district court imposed

four consecutive life sentences without the possibility of parole.

Evidentiary rulings and the denial of an alibi instruction were
reviewed for abuse of discretion. Whether prosecutorial conduct rose
to the level of a constitutional due-process violation was reviewed de
novo. Sufficiency of the evidence was reviewed under the limited
standard of whether competent evidence permitted a reasonable
inference of guilt when viewed in the light most favorable to the

verdict.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by admitting hearsay testimony concerning the victims'

fear, physical condition, and relationship with Kalmio under the state-of-mind exception.

2. Whether the district court abused its discretion by refusing to give an alibi jury instruction when Kalmio

failed to provide the notice required by North Dakota Rule of Criminal Procedure 12.1.

3. Whether the prosecutor's use of gun and red-circle images during closing argument denied Kalmio a fair

trial and required a mistrial.

4. Whether sufficient evidence supported Kalmio's four murder convictions.

HOLDINGS

1. The district court did not abuse its discretion by admitting the challenged hearsay testimony. Under
North Dakota Rule of Evidence 803(3), admissibility requires a case-specific determination that the
statement was contemporaneous with the declarant's state of mind, that no circumstances suggested a
motive to misrepresent, and that the declarant's state of mind was relevant to an issue such as the

defendant's motive or intent.

2. A sufficiently definite standing objection to hearsay, granted by the district court and renewed at trial,
preserves the hearsay issue for appellate review even when counsel does not make an explicit objection

to each individual item of testimony.

3. The district court did not abuse its discretion by refusing to give Kalmio's requested alibi instruction

because he failed to comply with Rule 12.1 and did not establish sufficient good cause for that failure.

4. The district court did not violate Kalmio's due-process rights by denying a mistrial after directing the
prosecutor to remove gun and red-circle images from a closing-argument presentation and instructing

the jury to disregard them.

5. Competent evidence supported the jury's verdicts, and the circumstantial nature of the evidence did not

require reversal.

KEY QUOTATIONS

“We require a case-specific analysis of what ultimate fact the evidence of the victim’s state of mind is offered

to prove.” (1 21)

“While the State presented Kalmio’s bare assertions he was at the oil rigs near Williston at the time of the

murders, without more those assertions are not sufficient evidence to raise a reasonable doubt on the issue.”

(143)



“Even assuming without deciding there was misconduct, the prosecutor’s attempt to use two images during
closing argument was not sufficiently prejudicial to violate Kalmio’s due process rights because the district
court directed the images to be removed and the jury to disregard the images.” (Y 47)

FACTUAL BACKGROUND

Four people were shot and killed in Minot on January 28, 2011: Sabrina Zephier, Jolene Zephier, Dylan Zephier,
and Jeremy Longie. The same firearm was used in all four killings, but the weapon was never recovered. The
State presented evidence concerning Kalmio's tumultuous relationship with Sabrina Zephier and her family,
disputes involving their child and tax returns, testimony that Kalmio left an oil-rig site in a white truck near the

time of the murders, and evidence that a similar white truck was seen near Sabrina Zephier's apartment.

PROCEDURAL HISTORY

Kalmio was initially charged with murdering Sabrina Zephier. The State later amended the information and
added charges involving the murders of Jolene Zephier, Dylan Zephier, and Jeremy Longie. After a nine-day jury
trial, Kalmio was convicted on all four counts and sentenced to four consecutive life terms without parole. The

Supreme Court of North Dakota affirmed.
DISPOSITION
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