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SUMMARY

The Ohio Second District Court of Appeals affirmed the denial of Lathedia Peake’s Civ.R. 60(B)
motion seeking relief from a default judgment. The court held that Peake failed to establish grounds
for relief under Civ.R. 60(B)(1) or (5), including because she did not deny service of process, failed to
protect her interests, and filed the motion nearly five years after judgment. The court also rejected her
reliance on a case involving a complaint that failed to state a valid claim.
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PROCEDURAL POSTURE Lathedia Peake appealed the Montgomery County Common Pleas
Court's denial of her Civ.R. 60(B) motion for relief from a default
judgment.

STANDARD OF REVIEW A trial court's decision to grant or deny a Civ.R. 60(B) motion is
reviewed for abuse of discretion; an abuse of discretion occurs when
the decision is unreasonable, arbitrary, or unconscionable.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by denying Lathedia Peake's Civ.R. 60(B) motion for relief
from the default judgment.

2. Whether Lathedia established the requirements for relief under Civ.R. 60(B), including a meritorious
defense, entitlement to relief under an enumerated ground, and filing within a reasonable time.

3. Whether Civ.R. 60(B)(5) could provide relief when Lathedia received service but failed to protect her
interests and the motion was filed nearly five years after judgment.

HOLDINGS

1. A movant seeking relief from judgment under Civ.R. 60(B) must demonstrate a meritorious defense or
claim, entitlement to relief under one of the grounds stated in Civ.R. 60(B), and that the motion was filed
within a reasonable time; all three requirements must be satisfied.

2. Civ.R. 60(B)(5) is an extraordinary catchall provision and cannot be used as a substitute for Civ.R. 60(B)
(1), (2), or (3), or to protect a party who ignores the duty to protect her own interests.

3. A Civ.R. 60(B) motion must be supported by evidentiary material containing operative facts; a
conclusory affidavit merely attesting to the truth of facts stated elsewhere in the motion is insufficient.

4. The trial court did not abuse its discretion in denying Lathedia Peake's motion to vacate the default
judgment because, although she alleged a possible meritorious defense, she failed to establish a
qualifying ground for relief and filed the motion outside the one-year period applicable to Civ.R. 60(B)
(1).

KEY QUOTATIONS

“To prevail on a motion brought under Civ.R. 60(B), the movant must demonstrate that (1) the party has a
meritorious defense or claim to present if relief is granted, (2) the party is entitled to relief under one of the
grounds stated in Civ.R. 60(B), and (3) the motion is made within a reasonable time.” (¶ 17)

“It “is not to be used as a substitute for Civil Rule 60(B)(1), (2) or (3), when it is too late to seek relief under
these provisions.”” (¶ 19)

“The affidavit itself must contain the operative facts, not simply verify that unspecified facts exist elsewhere in
the motion.” (¶ 22)

FACTUAL BACKGROUND

Aboagye alleged that Carlton Peake induced her to lend him $230,000 by falsely claiming that he was owed
substantial funds from an online sports-betting operation. She alleged that Lathedia Peake knew of and
participated in the scheme by acting as an intermediary and facilitating the transfer of money into her account.
The Peakes failed to respond after service of the complaint, and the trial court entered a $230,000 default



judgment. Lathedia later claimed that she did not know about the lawsuit, had not participated in the alleged
scheme, and learned of the judgment only when attempting to sell her home.

PROCEDURAL HISTORY

Kelli Christina Mays-Aboagye sued Carlton Varnzell Peake, Jr. and Lathedia Peake for breach of contract, unjust
enrichment, and fraud in the inducement. After the Peakes failed to answer or appear, the trial court entered a
default judgment for $230,000 plus costs and post-judgment interest. Nearly five years later, Lathedia moved to
vacate the judgment under Civ.R. 60(B)(5), asserting lack of knowledge of the complaint and a meritorious
defense. The trial court denied the motion as untimely and insufficient under Civ.R. 60(B), and the Court of
Appeals affirmed.

DISPOSITION

affirmed
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