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SUMMARY

The Appellate Division, Second Department, affirmed an order vacating the striking of an insurance
company's complaint in a de novo no-fault benefits action. The court held that the defendant failed to
establish that the plaintiff's noncompliance with discovery obligations was willful or contumacious,
making the drastic sanction of striking the pleading unwarranted. The court did not reach the

defendant's remaining contention.
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DISPOSITION affirmed

PROCEDURAL POSTURE The defendant appealed from an order of the Supreme Court, Kings

County, that granted the plaintiff leave to renew and reargue its
opposition to the defendant's motion under CPLR 3126 to strike the
complaint, vacated the prior order granting that relief, and denied the
defendant's motion to strike.

STANDARD OF REVIEW Abuse of discretion. The supervision of discovery, the imposition of
disclosure terms and conditions, the determination whether to strike a
pleading for failure to comply with court-ordered disclosure, and the
nature and degree of a discovery sanction are within the sound

discretion of the trial court.

PRECEDENTIAL VALUE Published, precedential opinion of the Appellate Division, Second

Department.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly granted the plaintiff's motion for leave to reargue and, upon

reargument, vacated the prior order striking the complaint under CPLR 3126.

2. Whether the defendant established that the plaintiff's failure to comply with court-ordered disclosure was

willful or contumacious so as to warrant the drastic sanction of striking the complaint.

HOLDINGS

1. The Supreme Court properly granted reargument, vacated the portion of the prior order striking the
complaint, and denied the defendant's motion to strike because the defendant failed to establish that the

plaintiff's discovery noncompliance was willful or contumacious.

KEY QUOTATIONS

“Public policy strongly favors the resolution of actions on the merits whenever possible” ([*2])

“The striking of a party's pleading is a drastic remedy only warranted where there has been a clear showing

that the failure to comply with discovery demands was willful and contumacious” ([*2])

FACTUAL BACKGROUND

American Transit Insurance Company commenced an action under Insurance Law § 5106(c) for a de novo
determination of MZY Acupuncture, P.C.'s claim for no-fault insurance benefits. MZY failed to produce an
entire no-fault claims file as required by a prior court order. The defendant sought to strike the complaint, but the

record did not establish that the plaintiff's noncompliance was willful or contumacious.

PROCEDURAL HISTORY

The plaintiff commenced an Insurance Law § 5106(c) action seeking a de novo determination of a no-fault
insurance benefits claim. The defendant moved under CPLR 3126 to strike the complaint based on the plaintiff's
failure to produce an entire no-fault claims file, and the Supreme Court initially granted that branch of the
motion. On renewal and reargument, the Supreme Court vacated the prior order and denied the motion to strike;

the Appellate Division affirmed.

DISPOSITION



affirmed
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