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SUMMARY

The Supreme Court of Appeals of West Virginia granted Michael C. Farber's petition for a writ of

prohibition in an underlying legal-malpractice action. The court held that service of process by

restricted certified mail received by a temporary secretary was defective under West Virginia Rule of

Civil Procedure 4, depriving the circuit court of personal jurisdiction. The resulting default judgment

and subsequent enforcement proceedings were void, and the absence of a prior appeal did not bar

prohibition relief.
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Petition for a writ of prohibition challenging the circuit court's
personal jurisdiction over the petitioner and seeking to quash a

subpoena duces tecum in an underlying legal-malpractice action.

A writ of prohibition will not issue merely to correct a trial court's
abuse of discretion. It issues as a matter of right when the inferior
court lacks jurisdiction or, having jurisdiction, exceeds its legitimate
powers. When the challenge concerns lack of jurisdiction, prohibition
may issue regardless of the availability of another remedy, including

appeal.
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QUESTIONS PRESENTED

1. Whether service of process by certified mail with restricted delivery was valid when the mailing was

accepted by the defendant's temporary secretary rather than by the defendant or an authorized agent.

2. Whether defective service deprived the circuit court of personal jurisdiction and rendered the default

judgment void.

3. Whether a writ of prohibition was available despite the petitioner's failure to appeal the default judgment

and related orders.

HOLDINGS

1. Service of process was defective and void because the certified mailing restricted delivery to Farber was

accepted by a temporary secretary who was not authorized to receive it on his behalf.

2. Defective service deprived the circuit court of personal jurisdiction over Farber, and the resulting default

judgment was void.

3. The failure to appeal the default judgment did not bar relief by writ of prohibition because the writ was

based on the circuit court's lack of personal jurisdiction.

KEY QUOTATIONS

“Based upon the evidence regarding the manner in which service of process was attempted, this Court agrees
with Mr. Farber that service was defective and therefore void; the lower court did not thereby obtain

jurisdiction over Mr. Farber.” (522)

“Consequently, we find that the default judgment rendered against Mr. Farber is void for lack of
jurisdiction.” (523)

“While Mr. Bailey and the lower court have expressed concern with the delay occasioned by Mr. Farber's
failure to immediately pursue an appeal or to obtain relief through a writ of prohibition, we must emphasize

that the passage of time does not confer jurisdiction upon the court.” (523)

FACTUAL BACKGROUND

Bailey filed a legal-malpractice action against Farber arising from Farber's representation of Bailey in a
domestic-relations matter. Service was attempted by certified mail with delivery restricted to Farber, but a
temporary secretary accepted and signed for the mailing even though Farber had not authorized her to receive
restricted-delivery mail. The circuit court entered a default judgment, awarded Bailey $71,885 in compensatory

damages, and ordered Farber to produce financial information relevant to punitive damages.

PROCEDURAL HISTORY

John R. Bailey filed a legal-malpractice complaint against Michael C. Farber and attempted service by certified
mail with restricted delivery. A temporary secretary at Farber's law office accepted the mail, after which the

circuit court entered a default judgment and later ordered Farber to provide financial information concerning



punitive damages. Farber did not appeal the default judgment or the order denying relief under Rule 60(b), but
petitioned the Supreme Court of Appeals for a writ of prohibition while the circuit court continued proceedings.
The Supreme Court granted the writ.

DISPOSITION
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REMAND INSTRUCTIONS

The lower court was prohibited from asserting personal jurisdiction over Farber in the underlying matter and

from enforcing proceedings based on the void judgment and subpoena.
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