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SUMMARY

The Alaska Supreme Court affirmed judgments arising from a family of business owners’ claims that
First National Bank Alaska negligently and fraudulently induced investments in a hotel project. The
court held that alleged inconsistencies in bank officers’ testimony did not constitute fraud upon the
court, although the bank’s litigation conduct supported an award of enhanced attorney’s fees for the
first trial. The opinion also addresses standards of review, attorney’s fees, jury issues, evidence,

equitable estoppel, and civil rules.
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DISPOSITION affirmed

PROCEDURAL POSTURE The plaintiffs appealed and the Bank cross-appealed from a superior

court judgment entered after a second jury trial. The appeal challenged
rulings concerning fraud upon the court, directed verdict and JNOV
motions, evidentiary limitations, the verdict form, the statute of

limitations, mootness, attorney fees, costs, and offers of judgment.

STANDARD OF REVIEW Fraud upon the court, denial of a new trial, admission or exclusion of
evidence, attorney-fee awards, prevailing-party determinations, and
equitable-estoppel factual findings were reviewed under deferential
standards identified in the opinion; directed verdict and JNOV rulings
were reviewed under an objective reasonable-juror test; jury
instructions and civil-rule interpretation were reviewed de novo or
under independent judgment; unobjected-to jury instructions and
verdict forms were reviewed for plain error; mootness was reviewed

under ordinary appellate principles.

PRECEDENTIAL VALUE published precedential opinion
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UESTIONS PRESENTED

Whether the Bank's allegedly inconsistent testimony and litigation conduct constituted fraud upon the

court.

. Whether the superior court properly denied directed-verdict and JNOV motions concerning whether

McGrew acted solely as a federally permitted bank finder.

. Whether the superior court abused its discretion by excluding or limiting evidence concerning the
McCullough Report.

. Whether the special verdict form and related jury instructions produced plain error or a double reduction

of damages.

. Whether the Bank's statute-of-limitations defense was barred by equitable estoppel based on McGrew's

alleged assurances of replacement financing.
. Whether the issue of whether an interest in the Inn was a security was moot.

. Whether the awards of attorney fees and costs, including enhanced fees, were proper and whether the
Bank's offers of judgment complied with Alaska Civil Rule 68.

OLDINGS

Fraud upon the court may be found only in the most egregious circumstances involving corruption of the
judicial process itself, and the plaintiffs did not prove that standard by clear and convincing evidence

based on the Bank's allegedly misleading testimony in either trial or on appeal.

. The superior court did not abuse its discretion by awarding enhanced attorney fees for the plaintiffs'

work relating to the first trial while denying enhanced fees for the second trial.

. The superior court properly denied directed-verdict and JNOV motions because reasonable jurors could

differ on whether McGrew acted solely as a permitted bank finder.

. The superior court did not abuse its discretion by excluding the McCullough Report and limiting

McCullough's testimony.
. The special verdict form did not produce plain error or a double reduction of damages.

. The plaintiffs' common-law tort claims were not barred by the statute of limitations because the Bank

was equitably estopped from asserting the defense.



7. The question whether the Inn investment was a security was moot, and the collateral-consequences

exception did not apply.

8. The plaintiffs were the prevailing party and were properly awarded attorney fees and costs; the
contractual fee provision did not govern, the Bank's Rule 68 offers were invalid, and costs did not

require further apportionment.

KEY QUOTATIONS

“fraud upon the court may only be found in the most egregious circumstances involving a corruption of the
judicial process itself.” (at 8-9)

“a party should be charged with knowledge of the fraudulent misrepresentation or concealment only when it
would be utterly unreasonable for the party not to be aware of the deception.” (at 27-29)

“With few exceptions, the party who obtains an daffirmative recovery is considered prevailing.” (at 39)

FACTUAL BACKGROUND

Members of the Hernandez family, through Alaska Fur Gallery and Hernandez & Associates, borrowed money
from First National Bank Alaska to invest in the Inn at Whittier hotel project. They alleged that Bank loan officer
William McGrew used a position of trust to induce the investment and repeatedly promised to obtain
replacement financing or otherwise relieve them of their loan obligations. After a second trial, the jury found
negligence but assigned 45% fault to the Hernandezes, 41% to another investor, Edward Cronick, and 14% to the

Bank, resulting in a $94,500 judgment against the Bank.

PROCEDURAL HISTORY

The plaintiffs sued First National Bank Alaska over alleged fraudulent inducement and related common-law tort
and Alaska Securities Act claims arising from hotel-project financing. After a 2008 trial, the superior court
ordered a new trial. At the 2010 retrial, the jury found only for the plaintiffs on negligence, determined total
damages of $675,000, allocated 14% fault to the Bank, and judgment was entered for $94,500 plus interest,

attorney fees, and costs. The Alaska Supreme Court affirmed the superior court in all respects.

DISPOSITION

affirmed
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