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SUMMARY

In this concurring opinion, Justice Pirtle agrees that the Vaughans were not entitled to attorney’s fees
because they did not prevail on their contract claim. The opinion clarifies that, if Phillips establishes
the Vaughans’ breach on remand, his damages should be based on the contract price less amounts paid
and expenses avoided, rather than the Vaughans’ cost of completing the construction project.
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QUESTIONS PRESENTED

1. Whether the Vaughans were entitled to attorney's fees under section 38.001 of the Texas Civil Practice
and Remedies Code after the jury found that they materially and without excuse breached the contract.

2. Whether the cost of completion incurred by the Vaughans is equivalent to Phillips's cost of completion
or otherwise establishes the amount of Phillips's contractual recovery after partial performance.

HOLDINGS

1. Because the Vaughans were found to have materially and without excuse breached the contract, they did
not prevail on their contract claim and were not entitled to recover attorney's fees under section 38.001
of the Texas Civil Practice and Remedies Code.

2. If Phillips establishes the Vaughans' breach on remand, Phillips's recovery should be measured by the
contract price, less amounts already paid and expenses Phillips will avoid because he is excused from
further performance; the Vaughans' cost of completion is not necessarily the same as Phillips's cost of
completion.

KEY QUOTATIONS

“It is a fundamental principle of contract law that when one party to a contract commits a material breach of
that contract, and the breach is not otherwise excused, the other party is discharged or excused from further
performance.” (Vaughan's Appeal—Issue Two)

“In a suit for breach of contract after partial performance, the party who has partially performed the contract
is entitled to recover an amount that would place the party in a position equivalent to that which he would
have occupied if the contract had been fully performed.” (Phillips's Appeal—Issue One)

“Phillips’s cost of completing the construction project is not the same thing as Vaughan’s cost of completion
because Vaughan’s “cost of completion” would necessarily include a reasonable profit, including a
reasonable return on investment to the completing contractor.” (Phillips's Appeal—Issue One)

FACTUAL BACKGROUND

The Vaughans and Phillips entered into a construction contract. The jury found that the Vaughans breached the
contract, that the breach was material, and that it was unexcused. Phillips had partially performed the contract,
and the appeal concerned, among other matters, the Vaughans' entitlement to attorney's fees and the proper
measure of any recovery available to Phillips.

PROCEDURAL HISTORY

The case was appealed from the 110th District Court of Briscoe County. The jury found that the Vaughans
materially and without excuse breached their contract with Phillips. The concurrence states that the majority
overruled the Vaughans' second issue concerning attorney's fees and joined the majority's result, while clarifying
the proper conceptual distinction between the parties' costs of completion and Phillips's contractual damages.
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REMAND INSTRUCTIONS

The concurrence indicates that, if the matter is remanded and Phillips proves breach, the damages analysis
should distinguish Phillips's avoided expenses from the Vaughans' cost of completion and should not treat the
Vaughans' completion cost as Phillips's cost of completion.
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