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SUMMARY

The United States District Court for the District of Kansas dismissed Sean Suttington’s attempted
removal of his Kansas state criminal case. The court held that the notice was untimely, failed to state
grounds for removal, and did not include the required state-court documents; because the state case
had not been removed, remand was unnecessary.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendant attempted to remove his Kansas state criminal case to
federal district court after pleading guilty and while his state appeal
was pending. The federal court dismissed the removal action.

STANDARD OF REVIEW Under 28 U.S.C. § 1455(b)(4), the court must promptly examine a
notice of removal and summarily remand if it clearly appears from the
face of the notice that removal should not be permitted. Because the
state case had not been removed, the court dismissed the federal action
instead.

PRECEDENTIAL VALUE Unknown; memorandum and order from a federal district court with
no reporter citation.
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QUESTIONS PRESENTED

1. Whether a state criminal defendant may remove a criminal case to federal court after conviction and
sentencing while the case is pending on appeal.

2. Whether the notice of removal satisfied the statutory requirements for a criminal removal under 28
U.S.C. § 1455.

3. Whether the federal court should remand or dismiss when the state criminal case was never actually
removed from state court.

HOLDINGS

1. A state criminal defendant may remove under 28 U.S.C. § 1443(1) only by alleging denial of a federal
right arising under a specific law protecting racial equality and inability to enforce that right in the state
proceeding; Sutttingon alleged no permissible ground for removal.

2. The notice of removal was untimely because it was filed after the defendant had pleaded guilty and been
sentenced, rather than no later than thirty days after arraignment or before trial, absent an applicable
showing of good cause.

3. The notice was deficient because it did not include all grounds for removal and failed to include copies
of all process, pleadings, and orders served on the defendant.

4. Dismissal was appropriate because the state criminal case had not been removed to federal court;
remand was unnecessary.

KEY QUOTATIONS

“The general rule is that a criminal prosecution can be removed from a state to a federal court only after
indictment and before trial.”

“Because Mr. Suttington’s state court criminal case does not reflect that a notice of removal was filed in that
case or that the case was removed to this Court, the posture of this case is such that remand is not necessary.
Therefore, dismissal is appropriate.”

FACTUAL BACKGROUND

Sutttingon pleaded guilty to interference with parental custody in a Kansas state criminal case. He filed a pro se
appeal and his attorney appealed the sentence; the case was pending on appeal when he sought federal removal.
The state docket did not show that a notice of removal had been filed in the state case or that the case had been
removed to federal court.

PROCEDURAL HISTORY

Sutttington pleaded guilty in the District Court of Wyandotte County, Kansas, to interference with parental
custody. He filed a pro se notice of appeal, and his attorney separately appealed the sentence. He then filed a
notice of removal in the federal district court, although the state docket did not reflect that a notice of removal



had been filed there. The federal court concluded that the notice was untimely, failed to identify a permissible
removal ground, and did not include the required state-court materials; because no removal had actually
occurred, the court dismissed rather than remanded the matter.
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