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SUMMARY

The Appellate Division, Second Department affirmed an order in a mortgage foreclosure action that

added a defendant, permitted entry of a default judgment, and granted an order of reference. The court

held that the defendants’ motion to vacate a prior order under CPLR 5015(a)(1) was untimely and

unsupported by a reasonable excuse, and that dismissal for failure to join a necessary party was

unwarranted.
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affirmed

Defendants Theron Grinage and Desiree Reid appealed from an order
granting the mortgage plaintiff's requests to add Reid as a defendant,
enter a default judgment, and obtain an order of reference, while
denying defendants' cross-motion to vacate a prior order and dismiss

the complaint against Reid.

Review of whether the Supreme Court properly denied relief under
CPLR 5015(a)(1) and properly allowed joinder and foreclosure-related
relief; the opinion applied the requirements for vacatur of a default and

reviewed the lower court's order for error.

published
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QUESTIONS PRESENTED

1. Whether defendants' motion under CPLR 5015(a)(1) to vacate the December 2, 2019 order was timely

and supported by a reasonable excuse and a potentially meritorious opposition.
2. Whether vacatur of the December 2, 2019 order was warranted in the interests of substantial justice.

3. Whether the foreclosure complaint had to be dismissed against Reid because she was not originally

joined as a necessary party.

HOLDINGS

1. The motion was properly denied because it was made more than one year after service of the order with
notice of entry, and defendants in any event failed to demonstrate a reasonable excuse for their default or

a potentially meritorious opposition.

2. Defendants failed to demonstrate that vacating the December 2, 2019 order was warranted in the

interests of substantial justice.

3. Dismissal of the complaint insofar as asserted against Reid was not required or warranted under the

circumstances.

KEY QUOTATIONS

“A party seeking to vacate an order entered upon his or her default in opposing a motion must demonstrate

both a reasonable excuse for the default and a potentially meritorious opposition to the motion” (*2)

FACTUAL BACKGROUND

Grinage executed a $445,500 note in 2006 secured by a mortgage on residential property in Arverne and later
executed a loan modification agreement. He conveyed the premises to himself and Desiree Reid in 2008, and
thereafter allegedly defaulted on the modified loan obligations. HSBC, to which the mortgage was ultimately
assigned, commenced foreclosure proceedings in 2013 and later sought to add Reid as a defendant and obtain

default judgment and an order of reference.

PROCEDURAL HISTORY

HSBC commenced a mortgage foreclosure action in 2013. After the plaintiff failed to oppose Grinage's motion

to dismiss the complaint as abandoned, the Supreme Court dismissed the action against him in 2016; the court



later granted HSBC's unopposed motion to vacate that dismissal in 2019. In 2022, defendants moved to vacate
the 2019 order and sought dismissal against Reid for failure to join her as a necessary party. The Supreme Court
denied defendants' cross-motion, granted HSBC's requests for default judgment and an order of reference, and

referred the matter to a referee. The Appellate Division affirmed insofar as appealed from.
DISPOSITION

affirmed
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