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SUMMARY

The Supreme Court of Appeals of West Virginia reviewed claims arising from flooding allegedly
caused by a road embankment and bridge over Little Grave Creek. The court affirmed the circuit
court’s ruling on untimely service and proximate cause, but held that damages from two earlier
flooding events were barred by the statute of limitations. It also reversed and remanded the injunction
requiring removal of the road and bridge because the circuit court’s order lacked adequate findings of

fact and conclusions of law.
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PROCEDURAL POSTURE Petitioners appealed from a circuit court judgment entered after a jury

trial that imposed liability and damages for multiple flooding events
and granted injunctive relief requiring removal of a road embankment
and bridge.

STANDARD OF REVIEW The denial of the Rule 4(k) motion to dismiss was reviewed for abuse
of discretion, with factual findings reviewed for clear error and legal
conclusions de novo. The denial of summary judgment and judgment
as a matter of law was reviewed de novo. The denial of a new trial was
reviewed for abuse of discretion. The injunction was reviewed under a
three-part standard: abuse of discretion for the final order and ultimate
disposition, clear error for underlying factual findings, and de novo

review for questions of law.



PRECEDENTIAL VALUE published

PARTIES Myra Kay Reilley, Administrator of the Estate of Francis E. Reilley,
Myra Kay Reilley, individually v. The Board of Education of the
County of Marshall

TOPICS

service of process statute of limitations injunctions negligence appellate procedure

PRACTICE AREAS

civil procedure  appellate procedure  torts  real property  equitable remedies

QUESTIONS PRESENTED

1. Whether the circuit court properly allowed service of the summons and complaint 148 days after filing
under West Virginia Rule of Civil Procedure 4(k).

2. Whether damages from the September 17, 2004, and February 1, 2008, flooding events were barred by

the two-year statute of limitations.

3. Whether sufficient evidence supported the jury's finding that the Duck L.ane embankment and bridge

were the proximate cause of the Board's damages.

4. Whether the circuit court erred by granting permanent injunctive relief without making findings of fact

and conclusions of law as required by Rules 52(a) and 65.

HOLDINGS

1. The circuit court did not abuse its discretion in finding good cause to extend the time for service where
the plaintiff provided pre-service notice, the defendant knew about the lawsuit, service was only 28 days

late, and the defendant suffered no prejudice.

2. The statute of limitations was not tolled by the continuing-tort doctrine because the flooding events were
separate, occasional, intermittent, and recurring traumatic events. Damages from the September 17,

2004, and February 1, 2008, floods were therefore time-barred.

3. The evidence was sufficient for the jury to find that the Duck Lane embankment and bridge proximately

caused the Board's flooding damages.

4. The circuit court erred by granting injunctive relief without making specific findings of fact and
conclusions of law under Rule 52(a), and without an order satisfying Rule 65. The injunction was

reversed and remanded for a compliant order.
KEY QUOTATIONS
“We find that the circuit court did not abuse its discretion in finding good cause.” (10)

“Because the flooding events causing damages were occasional, intermittent, and recurring, they were

temporary in nature.” (15)



“Because the circuit court failed to follow the mandate of Rule 52(a), our review of its order granting

injunctive relief is substantially hindered because we are unable to ascertain the circuit court’s reasoning for
doing so.” (20)

“Affirmed, in part, reversed, in part, and remanded.” (21)

FACTUAL BACKGROUND

Francis Reilley and others constructed an embankment and bridge across Little Grave Creek in 1984 to provide
access to the Reilley property; the roadway became known as Duck Lane. The creek first overflowed and
damaged the Board's baseball field during remnants of Hurricane Ivan on September 17, 2004, followed by
flooding events on February 1, 2008, June 17, 2009, and June 5, 2010. The Board alleged that the embankment
and bridge obstructed the creek's flow and caused the flooding. Trial evidence, including eyewitness and expert

testimony, supported the jury's finding that the obstruction proximately caused the property damage.

PROCEDURAL HISTORY

The Board sued Francis E. Reilley for alleged flood damage caused by Duck Lane, asserting continuing trespass,
interference with riparian rights, nuisance, and seeking injunctive relief. Reilley moved to dismiss for untimely
service and on statute-of-limitations grounds. The circuit court denied the motions, the case proceeded to a jury
trial, and the jury awarded $122,861.79 for four flooding events. The circuit court later denied post-trial motions
and granted an injunction without separate findings of fact and conclusions of law. The Supreme Court of
Appeals affirmed the rulings on service and proximate cause, reversed the statute-of-limitations ruling, and
remanded the injunction and damages issues.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must recalculate damages to exclude damages from the September 17, 2004, and February 1,
2008, flooding events and must enter an order addressing the injunctive relief that contains findings of fact and

conclusions of law complying with Rule 52(a), as well as the specificity requirements of Rule 65.
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