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SUMMARY

The Washington Supreme Court held that a law firm’s prior representation of USAA was not the same
as or substantially related to its representation of the Pleins in an insurance bad-faith action under RPC
1.9(a). The court ruled that the former client bears the burden of showing a substantial relationship and
that USAA failed to demonstrate a substantial risk that confidential factual information would
materially advance the Pleins’ case. The court reversed the Court of Appeals and reinstated the trial
court’s decision denying disqualification.
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QUESTIONS PRESENTED

1. Which party bears the burden of proving that the former and current representations are the same or
substantially related under RPC 1.9(a)?

2. Whether Keller Rohrback's prior representations of USAA were the same as or substantially related to
the Pleins' action so as to prohibit Keller from representing the Pleins under RPC 1.9(a).

3. Whether general knowledge of USAA's policies, practices, and litigation strategies or a general duty of
loyalty independently required Keller's disqualification.

4. Whether RPC 1.9(c)'s restrictions on use or disclosure of former-client information independently barred
the Keller attorneys' representation of the Pleins.

HOLDINGS

1. The former client seeking disqualification bears the burden of proving that the former and current
matters are the same or substantially related.

2. Under current RPC 1.9(a) and comments 2 and 3, matters are substantially related when they involve the
same transaction or legal dispute, or when there is a substantial risk that confidential factual information
normally obtained in the prior representation would materially advance the current client's position.

3. Keller's prior representations of USAA were not the same as or substantially related to the Plein matter,
so RPC 1.9(a) did not require Keller's disqualification.

4. RPC 1.9(c) independently prohibits a lawyer from using or disclosing former-client information, but it
does not itself prohibit representation in a matter that is not substantially related; there is no separate
duty of loyalty under RPC 1.9 that automatically bars all adverse representation of a former client.

KEY QUOTATIONS

“We now hold that under current RPC 1.9(a), USAA fails to show a “substantial risk” that Keller obtained
“confidential factual information” that would “materially advance” the Pleins’ case.” (at 641)

“Keller did not represent USAA on the Plein matter or on anything factually related to the Plein matter.” (at
664)

“But there is no separate “duty of loyalty” under RPC 1.9 beyond the test outlined in RPC 1.9.” (at 668)

FACTUAL BACKGROUND

Keller Rohrback represented USAA and its affiliates in more than 165 matters over approximately a decade,
including bad-faith litigation and a matter involving fire and smoke damage and allegedly inadequate alternative
housing. After a fire damaged the Pleins' home, USAA accepted coverage but allegedly failed to pay for
additional repairs and temporary living arrangements, leading the Pleins to sue USAA and Sterling for bad faith
and related claims. The Pleins later retained two Keller attorneys, despite Keller's prior representation of USAA.



USAA moved to disqualify Keller, asserting that the firm possessed confidential information about USAA's
claims-handling practices and bad-faith litigation strategies.

PROCEDURAL HISTORY

The Pleins sued USAA and Sterling Group after fire damage to their home, alleging insurance bad faith and
related claims. The trial court ruled that Keller Rohrback's prior representation of USAA was not substantially
related to the Plein matter and allowed Keller to continue representing the Pleins. The Court of Appeals accepted
discretionary review and reversed, concluding that Keller had confidential information about USAA's bad-faith
litigation strategies that could materially advance the Pleins' case. The Washington Supreme Court granted
review, reversed the Court of Appeals, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including reinstatement of the trial court's order that
Keller's disqualification was not required.
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