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SUMMARY

The Massachusetts Appeals Court affirmed dismissal of a plaintiff’s action against the Massachusetts

Bay Transportation Authority seeking to compel the sounding of both bells and whistles at railroad

grade crossings. The court held that G. L. c. 160, § 138 requires a bell or a whistle, not both, and

therefore did not create the public duty on which the plaintiff relied for standing under the public right

doctrine. The court also affirmed denial of the motion to alter or amend the judgment.
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QUESTIONS PRESENTED

1. Whether G. L. c. 160, § 138, requires railroad corporations to sound both a bell and a whistle at every

covered grade crossing, rather than permitting either a bell or a whistle.

2. Whether the alleged statutory duty supported Layman's standing under the public right doctrine to seek

relief in the nature of mandamus.

3. Whether the Superior Court properly dismissed the complaint and denied the motion to alter or amend

the judgment.

HOLDINGS

1. Section 138 requires a railroad corporation to ring a bell or sound a whistle at covered grade crossings; it

does not require both a bell and a whistle.

2. Layman lacked standing under the public right doctrine because § 138 did not create the public duty he
alleged.

3. Boyd did not authoritatively construe § 138 to require a whistle rather than permitting a bell to satisfy

the statute.

KEY QUOTATIONS

“Nonetheless, the plain language of the statute states that either the bell shall be rung or the whistle sounded.

It does not say that the whistle must be sounded.” (3)

“The structure of the statutory sentence in this case, which places two different things on either side of the

word "or" — the ringing of the bell and the sounding of the horn -— forecloses any such reading here.” (6)

“Because the statute does not create the public duty alleged by the plaintiff, he lacks standing to bring this
suit.” (7)

FACTUAL BACKGROUND

Layman alleged that the MBTA had a clear and unequivocal duty under G. L. c. 160, § 138, to sound both bells

and whistles whenever its commuter rail trains crossed public ways at grade. The MBTA conceded that it did not
sound a whistle at every crossing. Layman relied on the public right doctrine, asserting that the alleged statutory
duty gave him standing to seek relief in the nature of mandamus. The court accepted for purposes of decision his

assertions that whistle use promotes pedestrian safety and saves lives.

PROCEDURAL HISTORY

Layman commenced a civil action in the Suffolk Superior Court seeking to compel the MBTA to sound both
bells and whistles at all at-grade railroad crossings. The Superior Court dismissed the complaint after concluding
that Layman lacked standing under the public right doctrine and denied his motion to alter or amend the

judgment. Layman appealed to the Massachusetts Appeals Court.
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