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SUMMARY

The Supreme Court of Hawaiʻi considered a petition for a writ of mandamus seeking to compel the
governor to nominate University of Hawaiʻi Board of Regents candidates from a list presented by the
Candidate Advisory Council. The court held that the petitioners, state senators, had standing because
the governor’s conduct allegedly impaired their constitutional advice-and-consent role. It further held
that the terms of six regents expired on June 30, 2008 under Act 56 and directed the governor to
nominate replacement candidates.
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QUESTIONS PRESENTED

1. Whether the petitioners, as state senators with constitutional advice-and-consent responsibilities, had
standing to seek mandamus relief.

2. Whether Act 56 caused the terms of the six identified Board of Regents members to expire on June 30,
2008.

3. Whether the statutory holdover provision authorized those six regents to continue serving after their
terms expired.

4. Whether the governor's duty to nominate and appoint replacement regents was a nondiscretionary duty
subject to a reasonable-time standard and enforceable by mandamus.

HOLDINGS

1. The petitioners had standing because the alleged usurpation of their constitutionally vested right and
duty to advise and consent to Board of Regents appointments constituted a sufficiently personal and
legally cognizable injury in fact.

2. The terms of Byron Bender, Michael Dahilig, Ramon de la Pena, Marlene Hapai, Catherine Lagareta,
and Jane Tatibouet expired on June 30, 2008 under Act 56, sections 1 and 5.

3. The governor's application of HRS § 304A-104(a)'s holdover provision to the six regents contravened
Act 56, sections 1 and 5 and was contrary to the modified constitutional appointment process.

4. The governor's constitutional and statutory duty to nominate and appoint Board of Regents members is
nondiscretionary and subject to a reasonable-time standard; it may be compelled by mandamus when
unreasonably postponed.

KEY QUOTATIONS

“We hold that respondent's application of the holdover provision of HRS § 304A-104(a) to regent de la Pena
and to regents Bender, Dahilig, Hapai, Lagareta, and Tatibouet contravenes Act 56, Sections 1 and 5.” (at
613)

“The governor's duty to act is enforceable by mandamus when the duty is "postponed unreasonably" and not
performed after the passage of an "unreasonable period of time."” (at 614)

“Under the totality of the circumstances, the passage, to date, of nearly ten months since respondent was
presented with the regent candidate list is an unreasonable period of time for respondent to perform her
constitutional and statutory duty of nominating and appointing the six remaining regents.” (at 615)

FACTUAL BACKGROUND

The Hawaiʻi Constitution and Act 56 established a modified process requiring the governor to select University
of Hawaiʻi Board of Regents nominees from qualified candidates screened and presented by a Candidate



Advisory Council. The council presented the governor with a list of candidates on February 21, 2008, but six
existing regents whose terms expired on June 30, 2008 continued serving pursuant to holdover agreements. The
governor did not nominate replacements for those six seats within nearly ten months after receiving the
candidate list, prompting two state senators to seek mandamus relief.

PROCEDURAL HISTORY

Petitioners, two state senators, filed an original mandamus petition in the Supreme Court of Hawaiʻi after the
governor permitted six Board of Regents members to continue serving after their terms expired. The court heard
oral argument on December 4, 2008, issued an order granting the writ that day, and directed the governor to
nominate six replacement candidates within thirty days. The published opinion explained the basis for that order.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The governor was directed to nominate, within thirty days, six Board of Regents candidates from the qualified
candidate list presented by the Candidate Advisory Council on February 21, 2008.
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