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SUMMARY

The Appellate Division, Second Department, affirmed dismissal of the injured worker's Labor Law §§
240(1) and 241(6) claims arising from a ladder fall at a one-family residence. The court held that
Marina Fronshtein was protected by the homeowner's exemption and that claims against Marat
Fronshtein were barred by the Workers' Compensation Law's coemployee exclusivity provision; the

defendants' cross-appeal concerning amendment of their answer was dismissed as academic.
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DISPOSITION affirmed

PROCEDURAL POSTURE Alejandro Perez Barranco appealed, and the defendants cross-

appealed, from a judgment entered after the Supreme Court, Kings
County, granted defendants summary judgment dismissing Labor Law
8§ 240(1) and 241(6) claims and denied defendants leave to amend

their answer to assert collateral-estoppel and res judicata defenses.

STANDARD OF REVIEW On review of summary judgment, the court considers whether the
movants established entitlement to judgment as a matter of law and

whether the opposing party raised a triable issue of fact.
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QUESTIONS PRESENTED

1. Whether Marina Fronshtein established entitlement to the homeowner's exemption from liability under
Labor Law §§ 240(1) and 241(6).

2. Whether Marat Fronshtein was Barranco's coemployee acting within the scope of employment, such that

the Workers' Compensation Law's exclusivity provision barred the Labor Law claims against him.

3. Whether defendants' cross-appeal concerning leave to amend the answer to assert collateral-estoppel and
res judicata defenses remained justiciable after affirmance of the judgment.

HOLDINGS

1. A homeowner is protected by the exemption when the premises consist of a one- or two-family
residence and the owner did not direct or control the work. Marina established those conditions, and
Barranco failed to raise a triable issue of fact; summary judgment dismissing the claims against her was
proper.

2. The Workers' Compensation Law provides the exclusive remedy for an injury caused by a coemployee
acting within the scope of employment, absent a willful or intentional tort. Because Marat and Barranco

were coemployees acting within the scope of employment, the claims against Marat were barred.

3. The cross-appeal concerning leave to amend the answer to assert collateral-estoppel and res judicata

defenses was dismissed as academic in light of the affirmance of the judgment.

KEY QUOTATIONS

“In order for a defendant to receive the protection of the homeowner's exemption [from liability under Labor
Law §§ 240(1) and 241(6)], the defendant must show that (1) the premises consisted of a one- or two-family
residence, and (2) the owner did not direct or control the work being performed” ([*2])

“Workers' compensation qualifies as an exclusive remedy when both the plaintiff and the defendant are acting

within the scope of their employment, as coemployees, at the time of injury” ([*2])

“a corporate principal's ownership of the premises does not negate the coemployee relationship” ([*2]-[*3])

FACTUAL BACKGROUND



On October 21, 2017, Alejandro Perez Barranco, an employee of LSM Electrical Contracting, Inc., allegedly fell
from a ladder while working on the outside wall of a one-family residence in Brooklyn. Marina Fronshtein
owned the residence with her husband, Marat Fronshtein, who owned LSM. Barranco alleged violations of
Labor Law §8§ 240(1) and 241(6).

PROCEDURAL HISTORY

Barranco commenced a personal-injury action after falling from a ladder while performing work at the
defendants' one-family residence. The Supreme Court granted defendants summary judgment dismissing the
Labor Law §8§ 240(1) and 241(6) claims and denied defendants' motion under CPLR 3025(b) to amend their
answer. The Appellate Division affirmed the judgment insofar as appealed from and dismissed the cross-appeal

as academic.
DISPOSITION

affirmed
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