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SUMMARY

The Ohio First District Court of Appeals considered appointed counsel's Anders no-error brief and
motion to withdraw in Dwayne Underwood's appeals from convictions based on guilty pleas. The
court identified an arguably meritorious issue concerning whether the trial court's involvement in plea
bargaining and modification of Underwood's bond rendered his pleas involuntary. The court granted
counsel's withdrawal, appointed new counsel, ordered further briefing, and directed that the appeals be
resubmitted.
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PROCEDURAL POSTURE Underwood appealed judgments entered after his guilty pleas in two
criminal cases. His appointed appellate counsel filed an Anders no-
error brief and moved to withdraw. The court independently reviewed
the record, identified an arguable issue concerning the voluntariness of
the pleas, granted counsel's withdrawal motion, appointed new
counsel, ordered further briefing, and directed that the appeals be
resubmitted.

STANDARD OF REVIEW Independent review of the record under Anders to determine whether
the appeal is wholly frivolous and whether the record contains a legal
issue arguable on its merits and potentially prejudicial to the appellant.
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QUESTIONS PRESENTED

1. Whether the appellate record contained a nonfrivolous issue concerning whether the trial court's
involvement in plea bargaining and modification of Underwood's bond rendered his guilty pleas
involuntary.

2. Whether appointed appellate counsel could withdraw under Anders when the record contained a legal
issue arguable on its merits and potentially prejudicial to the appellant.

HOLDINGS

1. When independent review identifies a legal issue arguable on its merits and potentially prejudicial to an
indigent appellant, the appellate court may not decide the appeal without ensuring that the appellant has
counsel to brief and argue the issue. The court must grant the no-error counsel's motion to withdraw and
appoint new counsel for further proceedings.

2. The record contained a legal issue arguable on its merits concerning whether the trial court's
involvement in the plea-bargaining process and its modification of Underwood's bond after he rejected
the initial plea offer rendered his pleas involuntary. The court did not decide whether the argument
would ultimately prevail.

KEY QUOTATIONS

“But if we determine in our independent review that the record contains legal points that are arguable on
their merits and prejudicial to the appellant, we must “ensure, prior to decision, that the indigent defendant
receives the assistance of counsel to argue the appeal.”” (¶ 6)

“The court told Underwood that if he wanted to go to trial, he was “going to be locked up” pending trial.” (¶
8)

“Following our review of the record, we hold that it contains a legal point arguable on its merits—
specifically, whether the plea bargain ultimately accepted by Underwood was rendered involuntary by the
trial court’s involvement in the plea- bargaining process and its modification of Underwood’s bond after he
refused to accept the initial plea deal.” (¶ 11)

FACTUAL BACKGROUND

Underwood pleaded guilty to five third-degree felonies in two cases, and the remaining charged offenses were
dismissed. The parties submitted an agreed sentence calling for five consecutive one-year terms, which the trial
court imposed. Before the pleas, Underwood, who was released on bond, rejected a proposed plea bargain and
expressed dissatisfaction with trial counsel. The trial court told him that if he chose to go to trial he would be



jailed pending trial, gave him additional time to reconsider the plea, and increased his bond on both cases;
Underwood pleaded guilty two days later.

PROCEDURAL HISTORY

In case B-2304519, Underwood pleaded guilty to having a weapon while under disability and two trafficking
offenses; in case B-2400283, he pleaded guilty to two trafficking offenses. The trial court imposed the parties'
agreed aggregate sentence of five years' imprisonment, with five one-year terms to be served consecutively. On
appeal, appointed counsel asserted that no nonfrivolous issue existed, but the appellate court found that the trial
court's participation in plea negotiations and increase of Underwood's bond presented a legal issue arguable on
its merits.

DISPOSITION

other

REMAND INSTRUCTIONS

Counsel for Underwood must examine the trial-court record and brief the identified issue concerning plea
voluntariness, along with any other nonfrivolous issues counsel identifies. Counsel must order and file any
necessary additional transcripts under Loc.R. 9(B), after which the appeals are to be resubmitted under a new
scheduling order.
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