UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

John Doe v. United States of America

64 U.S.L.W. 2078 (9th Cir. 1995) - No. Nos. 93-56367, 94-55552 - Decided June 29, 1995

SUMMARY

The Ninth Circuit consolidated appeals involving John Doe’s Federal Tort Claims Act and contract

claims against the United States arising from the FBI’s disclosure of his identity as an informant. The

court held that the district court improperly dismissed the tort claims with prejudice without allowing

amendment or discovery into jurisdictional facts. It also held that, for bankruptcy setoff purposes, the

United States generally constitutes a single governmental unit and remanded for further proceedings.
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Consolidated appeals from two district-court judgments dismissing
Doe's Federal Tort Claims Act claims with prejudice and dismissing a

bankruptcy adversary proceeding on res judicata grounds.

The court reviewed the dismissal of the FTCA claims and the res
judicata ruling; the opinion applied abuse-of-discretion principles to
dismissal with prejudice without leave to amend and reviewed the
legal issues concerning res judicata and bankruptcy sovereign-

immunity waiver.
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QUESTIONS PRESENTED

1. Whether the district court improperly dismissed Doe's FTCA claims with prejudice without granting

leave to amend or allowing discovery concerning the location of the alleged tort.

2. Whether res judicata barred Doe from asserting his tort claims as a setoff against the IRS's bankruptcy
claims.

3. Whether, under 11 U.S.C. § 106(b), the United States and its agencies are treated as a single

governmental unit for purposes of offsetting a judgment against the IRS's allowed tax claims.

4. Whether the related contract claim should be returned to the Court of Federal Claims while the FTCA
and bankruptcy setoff claims remained pending.

HOLDINGS

1. When a complaint is dismissed for failure to state a claim, the district court must grant leave to amend
unless it determines that the pleading could not possibly be cured by alleging additional facts. Because
the district court made no such determination and gave no justification for dismissing the FTCA claims

with prejudice, dismissal without leave to amend was improper.

2. Because the FTCA case was improperly dismissed and was not res judicata, the district court could not
dismiss the bankruptcy setoff proceeding on res judicata grounds; the possibility of a setoff remained

open.

3. For purposes of sovereign-immunity waiver and setoff under 11 U.S.C. § 106, all agencies of the United

States, except agencies acting in a distinctive private capacity, are treated as a single governmental unit.

KEY QUOTATIONS

“Because the district court did not determine, nor can we conclude, that the allegation of other facts could
not possibly cure the deficiencies in [Doe's] complaint, the district court abused its discretion in dismissing
[the complaint] with prejudice.” (58 F.3d at 497)

“Faced with these authorities and this reasoning, we now hold that as a matter of law, for purposes of waiver
of sovereign immunity and setoff under 11 U.S.C. Sec. 106, all agencies of the United States, except those
acting in some distinctive private capacity, are a single governmental unit.” (58 F.3d at 498)

FACTUAL BACKGROUND

John Doe assisted the FBI in undercover money-laundering investigations involving members of the Medellin
Cartel. He alleged that the FBI promised to protect his identity but disclosed that he was an informant to two
cartel members whom agents were attempting to recruit as informants, placing Doe and his family at serious
risk. Doe asserted FTCA tort claims and related contract-based claims, while the IRS separately pursued more

than $750,000 in tax claims against him in bankruptcy.

PROCEDURAL HISTORY



Doe sued the United States in the Central District of California under the Federal Tort Claims Act and asserted
related contract and fiduciary-duty claims arising from the FBI's disclosure of his identity as an informant. The
district court transferred the contract claim to the Court of Federal Claims and dismissed the FTCA claims with
prejudice without giving reasons. After Doe filed for bankruptcy and the IRS filed tax claims, Doe asserted the

same claims in a bankruptcy setoff proceeding; the matter was withdrawn to the district court, which dismissed it
on res judicata grounds. The Ninth Circuit consolidated the appeals, reversed, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must permit Doe to amend the FTCA complaint to allege where the tort occurred and allow
discovery into relevant jurisdictional facts. The bankruptcy setoff proceeding must remain open because res
judicata does not bar it. The contract claim should not be returned to the Court of Federal Claims while the tort
and setoff claims remain pending in the district court.
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