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SUMMARY

The Supreme Court of Appeals of West Virginia held that a deed clause granting a stranger to the deed
a right of first refusal is neither a reservation nor an exception and therefore is not void under the
stranger-to-the-deed rule. The court reversed the circuit court's dismissal of the plaintiff's complaint
and remanded for further proceedings. The court declined to consider the plaintiff's request to abolish
the stranger-to-the-deed rule because that issue had not been decided by the trial court.
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PROCEDURAL POSTURE Plaintiff appealed a circuit court order granting the defendant's Rule
12(b)(6) motion to dismiss a complaint seeking enforcement of a deed-
based right of first refusal.
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QUESTIONS PRESENTED



1. Whether a deed clause granting a stranger to the deed a right of first refusal is a reservation or exception
subject to the stranger-to-the-deed rule.

2. Whether the circuit court properly dismissed Klein's complaint under Rule 12(b)(6) based on that rule.

3. Whether the Supreme Court should abolish the stranger-to-the-deed rule when the issue was raised for
the first time on appeal.

HOLDINGS

1. A clause in a deed giving a stranger a right of first refusal is neither a reservation nor an exception to the
granting clause and therefore may not be declared void under the stranger-to-the-deed rule.

2. The circuit court erred by granting the defendant's motion to dismiss because the complaint's right-of-
first-refusal claim was not barred by the stranger-to-the-deed rule.

3. The court declined to consider the request to abolish the stranger-to-the-deed rule because the
nonjurisdictional issue was not presented to or decided by the circuit court.

KEY QUOTATIONS

“A clause in a deed giving a stranger a right of first refusal is neither a reservation nor an exception to the
granting clause of the deed. Hence, the clause may not be considered void under the “stranger to the deed”
rule expressed in Syllabus Point 3 of Erwin v. Bethlehem Steel Corp., 134 W. Va. 900, 62 S.E.2d 337 (1950).”
(syllabus point 4)

“Examining the differences between reservations and exceptions on the one hand, and preemptive rights such
as a right of first refusal on the other, we agree with the plaintiff’s argument that rights of first refusal are
exempted from the “stranger to the deed” rule.” (at 7-8)

“Accordingly, we find that the circuit court erred when it applied that rule and dismissed the plaintiff’s
complaint.” (at 11)

FACTUAL BACKGROUND

In 1995, Julia McCullough conveyed Tyler County land, including oil and gas rights, to her son Benjamin by a
deed containing a clause requiring Benjamin, his heirs, or assigns to offer Lanna Klein a first right of refusal
upon a subsequent conveyance, sale, or devise. Benjamin later died and left the property to his wife, Darlene
McCullough, who conveyed the parcel to other individuals; the parties agreed that Darlene never offered Klein
the opportunity to purchase it. Klein sued to enforce the right of first refusal, while Darlene argued that Klein's
status as a stranger to the deed made the clause void.

PROCEDURAL HISTORY

Lanna Klein sued Darlene McCullough and other parties to enforce a right-of-first-refusal clause in a 1995 deed.
The Circuit Court of Tyler County concluded that Klein was a stranger to the deed and that the clause was void
and unenforceable under the stranger-to-the-deed rule, then dismissed the complaint under Rule 12(b)(6). Klein
appealed, and the Supreme Court of Appeals of West Virginia reversed and remanded.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the Circuit Court of Tyler County for further proceedings on Klein's complaint.
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