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SUMMARY

The Supreme Court of Missouri held that the State failed to prove Timothy Shepherd was a habitual

offender based solely on his certified Colorado driving record. The record did not establish that at least

five prior Colorado convictions involved conduct qualifying as intoxication-related traffic offenses

under Missouri law in effect when the current offense occurred. The court vacated the judgment and

remanded for resentencing.
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Shepherd appealed his conviction and enhanced sentence for driving
while intoxicated as a habitual offender, challenging the sufficiency of

the evidence supporting his habitual-offender status.

The sufficiency of the evidence is reviewed to determine whether the
state presented sufficient evidence from which a rational fact-finder
could have found the required facts beyond a reasonable doubt,
viewing the evidence and reasonable inferences in the light most

favorable to the verdict. Statutory interpretation is reviewed de novo.
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QUESTIONS PRESENTED

1. Which version of Missouri's intoxication-related traffic offense definition governs whether prior

convictions qualify for habitual-offender sentencing enhancement?

2. Whether the state proved beyond a reasonable doubt that at least five of Shepherd's prior Colorado

convictions arose from conduct qualifying as intoxication-related traffic offenses under Missouri law.

3. Whether the conduct underlying a prior out-of-state conviction must also constitute a crime under

Missouri law at the time of the current offense.

HOLDINGS

1. A prior conviction qualifies as an intoxication-related traffic offense only if the conduct underlying it
satisfied the applicable Missouri definition in effect at the time of the present offense for which the state
seeks sentencing enhancement.

2. For purposes of the applicable intoxication-related traffic offense definition, driving means physically

driving or operating a vehicle and does not include merely being in actual physical control of a vehicle.

3. When an out-of-state statute criminalizes both conduct that qualifies as an intoxication-related traffic
offense under Missouri law and conduct that does not, the state must prove beyond a reasonable doubt

that the defendant's prior conviction arose from qualifying conduct.

4. The certified Colorado driving record, standing alone, was insufficient to prove that at least five of

Shepherd's seven prior convictions qualified as intoxication-related traffic offenses.

5. The conduct underlying a prior out-of-state conviction need not also constitute a crime under Missouri
law at the time of the current offense in order to qualify as an intoxication-related traffic offense, so long

as it satisfies the applicable statutory definition of an intoxication-related traffic offense.

KEY QUOTATIONS

“Accordingly, this Court holds that a prior conviction qualifies as an IRTO only if the conduct involved
constituted “driving while intoxicated” (or another portion of the IRTO definition in section 577.001(15)) as
defined at the time of the current offense for which the state seeks enhancement, not the time of the conduct

underlying the prior conviction.” (at 3-4)

“In circumstances such as these (i.e., when the defendant was convicted in another state under a statute
prohibiting both conduct that does meet the applicable definition of an IRTO in Missouri and conduct that
does not), this Court holds that it is the state’s burden to prove beyond a reasonable doubt, State v. Craig, 287
S.W.3d 676, 681 (Mo. banc 2009), not merely that this out-of-state conviction occurred but also that the
conviction arose from conduct that meets the definition of an IRTO under Missouri law at the time of the

present offense.” (at 7-8)

“When the evidence is utterly silent about the existence or non-existence of some fact, and the finder of fact

draws from such silence a conclusion about that fact, this is mere supposition or speculation. It is not an



inference, and certainly not a reasonable inference.” (at 10-12)

FACTUAL BACKGROUND

On March 21, 2017, Timothy Shepherd was involved in a single-vehicle accident in Missouri after consuming
approximately six beers, and testing showed a blood alcohol concentration of 0.280 percent. He was charged
with driving while intoxicated as a habitual offender. To establish habitual-offender status, the state introduced
only a certified Colorado driving record listing seven prior convictions for driving under the influence or driving
while ability impaired by alcohol or drugs. The Colorado statutes encompassed both actually driving and merely
being in actual physical control of a vehicle, while Missouri's applicable definition of driving did not include
mere actual physical control.

PROCEDURAL HISTORY

After a bench trial in the Warren County Circuit Court, Shepherd was convicted of driving while intoxicated and
sentenced to 10 years' imprisonment as a habitual offender. The circuit court relied solely on a certified Colorado
driving record showing seven prior alcohol- or drug-related driving convictions. The Supreme Court of Missouri
held the record insufficient to prove five qualifying intoxication-related traffic offenses and vacated the

judgment for resentencing.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The case is remanded for resentencing. The circuit court may determine whether a lower enhancement is
supported based on the evidence presented at the original trial, but additional evidence of intoxication-related

traffic offenses beyond that introduced at the initial trial is not permissible.
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