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SUMMARY

The New Jersey Superior Court, Appellate Division, affirmed dismissal with prejudice of a landlord's

eviction complaint against a Section 8 tenant for prior nonpayment of rent. The court held that, under

Montgomery Gateway E. I. v. Herrera, the landlord waived its right to evict based on the prior arrears

by executing a renewal lease and accepting rent payments during the new lease term. The court also

rejected the landlord's procedural, unclean-hands, statutory, federal-housing, and tax-credit arguments.
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A-0891-24

affirmed

Landlord appealed the Special Civil Part's dismissal with prejudice of
its eviction complaint for nonpayment of rent. The Appellate Division

affirmed.

Abuse of discretion for allowing the oral motion; plain error for the
unpreserved procedural challenge; de novo for dismissal for failure to

state a claim.

Published New Jersey Superior Court Appellate Division opinion;

precedential under New Jersey law.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by allowing Howard to make an oral motion to dismiss on
the scheduled trial date.

2. Whether the trial court improperly converted the motion to dismiss into a motion for summary judgment

without notice and an opportunity to submit additional evidence.
3. Whether Howard's conduct implicated the unclean-hands doctrine.

4. Whether execution of a renewal lease and acceptance of rent under the new lease waived Roseville's

right to evict Howard for nonpayment under the prior lease term.

5. Whether federal Section 8 law, the lease, New Jersey payment-allocation law, or low-income housing

tax-credit requirements prevented application of the waiver rule.

HOLDINGS

1. The trial court did not abuse its discretion by allowing Howard to make the motion orally during the
scheduled trial proceeding, and the unpreserved challenge did not establish plain error because Roseville
had a full opportunity to brief and argue the issue.

2. The trial court did not convert Howard's motion to dismiss into a motion for summary judgment because
the materials considered were attached to the complaint, specifically referenced in it, or matters of public

record.

3. Howard's efforts to avoid eviction while making payments toward rent arrears did not constitute the type

of wrongdoing required to invoke the unclean-hands doctrine.

4. When a landlord renews a tenant's lease and accepts rent under the new lease, the landlord waives its

right to terminate the tenancy based on the tenant's prior nonpayment of rent.

5. Neither the HUD model lease nor federal Section 8 statutes and regulations compelled Roseville to

renew Howard's lease, so they did not prevent application of the Montgomery Gateway waiver rule.

6. Neither New Jersey's payment-allocation statute nor the landlord's asserted need to preserve low-income
housing tax credits altered the Montgomery Gateway waiver analysis.

KEY QUOTATIONS

“when a landlord renews a tenant's lease and accepts rent under that new lease, it waives its right to

terminate the tenancy based on the tenant's prior nonpayment of rent.” (A-0891-24 at 11)

“the granting of a new lease and acceptance of rent in that new term is so inconsistent with an intention to
require a surrender of possession of the premises as to amount to an election to waive the right to terminate

the tenancy because of the past rent defaults.” (A-0891-24 at 11)

FACTUAL BACKGROUND

Howard lived in Roseville's Section 8 project-based subsidized housing and was several months behind on rent

at the end of the March 2023-February 2024 lease term. On February 27, 2024, the parties executed a new lease



for the March 2024-February 2025 term. Roseville accepted payments of $355, $288, and $300 during the new

term, then filed an eviction complaint based on unpaid rent from the prior term.

PROCEDURAL HISTORY

Roseville filed an eviction complaint alleging that Howard owed rent from the prior lease term. At trial, Howard
orally moved to dismiss, arguing that Roseville waived its right to evict by executing a renewal lease and
accepting rent under the new term. The Special Civil Part permitted briefing and argument, dismissed the

complaint with prejudice, and the Appellate Division affirmed.
DISPOSITION

affirmed
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