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SUMMARY

The United States District Court for the Northern District of Illinois addressed a motion for protective
order and a cross-motion to compel concerning inadvertently produced documents from the Cook
County Public Defender’s Office. The court held that defendants could not use or disclose the clawed-
back documents and ordered destruction and certification of the copies. It denied most waiver
arguments but required production of portions concerning communications about the alleged coerced
confession or planted evidence, along with a privilege log.

CASE DETAILS

COURT United States District Court for the Northern District of Illinois,
Eastern Division

WRITING FOR THE COURT Jeannice W. Appenteng

JURISDICTION United States District Court for the Northern District of Illinois,
Eastern Division

DECIDED March 6, 2026

DOCKET 1:21-cv-00694

DISPOSITION other

PROCEDURAL POSTURE Plaintiff moved for a protective order concerning allegedly privileged
documents inadvertently produced by the Office of the Cook County
Public Defender. Defendants cross-moved to compel production of the
documents.

STANDARD OF REVIEW The court applied Federal Rule of Civil Procedure 26(b)(5)(B) to the
claw-back dispute and exercised discretion in assessing privilege-log
supplementation and waiver sanctions. It applied the substantial-need
and undue-hardship standard of Rule 26(b)(3)(A)(ii) to fact work
product.
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QUESTIONS PRESENTED

1. Whether defendants were required under Federal Rule of Civil Procedure 26(b)(5)(B) to return,
sequester, or destroy the inadvertently produced documents and refrain from using or disclosing them
pending resolution of the privilege claim.

2. Whether failure to provide a privilege log waived attorney-client privilege and work-product protection
over the subpoenaed documents.

3. Whether Marshall expressly or impliedly waived attorney-client privilege by making statements about
his innocence, asserting an ineffective-assistance claim in post-conviction proceedings, or bringing a
Brady claim in this action.

4. Whether defendants established substantial need and undue hardship sufficient to overcome work-
product protection.

5. Whether documents reflecting communications concerning the alleged coerced confession or alleged
planting of evidence had to be produced because Marshall's Brady claim placed those subjects at issue.

HOLDINGS

1. Once Marshall notified defendants of the privilege claim, Federal Rule of Civil Procedure 26(b)(5)(B)
barred defendants from using or disclosing the documents or information while the privilege dispute
remained unresolved. Defendants were required to collect and destroy all copies and certify the
destruction in writing.

2. The party producing documents in response to a Rule 45 subpoena bears the responsibility for preparing
the privilege log. The CCPD, not Marshall, was responsible for logging the documents, and the CCPD's
failure to produce a log did not warrant waiver because the record did not show willfulness, bad faith, or
fault.

3. Marshall did not expressly or impliedly waive attorney-client privilege merely by stating that he
maintained his innocence, recounting that he told counsel he was innocent, or previously asserting an
ineffective-assistance claim that, on the record presented, appeared to have been withdrawn or not
pursued.

4. Marshall's Brady claim placed his criminal attorneys' knowledge of the alleged coerced confession and
alleged planting of evidence at issue. The CCPD therefore had to produce portions of the social-worker
documents that reflected communications between Marshall and his attorney concerning those two
topics, while communications concerning other topics remained privileged.

5. The limited waiver arising from Marshall's Brady claim extended to fact work product concerning
communications with counsel about the alleged coerced confession and alleged planted evidence. It did



not extend to other topics, and defendants did not establish a basis for expanding production based on
counsel's death or the social worker's allegedly faded memory.

KEY QUOTATIONS

“Accordingly, since July 22, 2025 at the earliest, defendants were barred from using or disclosing the
inadvertently produced documents and the information contained therein.” (Discussion § I)

“Accordingly, to the extent the CCPD documents reflect communications concerning these topics, those
portions of the documents must be produced. Communications on all other topics, however, are privileged and
protected from production.” (Discussion § II.B.2.c)

“For the reasons stated above, plaintiff's motion for protective order [145] is granted and defendants’ cross-
motion to compel [158] is granted in part and denied in part.” (Conclusion)

FACTUAL BACKGROUND

The Cook County Public Defender represented Marshall in the criminal case underlying this civil-rights action.
In response to defendants' subpoena, the Public Defender inadvertently produced notes and other documents
created by a clinical social worker retained to develop mitigation evidence for Marshall's criminal case. Marshall
notified defendants that the production was inadvertent and privileged, but defendants later relied on the
materials in a Rule 11 safe-harbor letter. The documents concerned mitigation work and communications
relating to alleged police coercion of Marshall's confession and alleged planting of evidence.

PROCEDURAL HISTORY

The Cook County Public Defender, which had represented Marshall in the underlying criminal case,
inadvertently produced social-worker documents in response to a Rule 45 subpoena during discovery in this
civil-rights action. Marshall notified defendants of the privilege claim and sought return, sequestration, or
destruction of the documents. Defendants asserted waiver and substantial need and moved to compel. The court
granted Marshall's protective-order motion and granted defendants' motion to compel in part and denied it in
part.
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