SUPREME COURT OF THE STATE OF NEW YORK, APPELLATE DIVISION,
FIRST DEPARTMENT

Emigrant Bank v. Rosabianca

2021 NY Slip Op 01844 (App. Div. 2021) (Supreme Court of the State of New York Appellate Division First
Department 2021) - No. Appeal No. 13432N; Case No. 2020-01598 - Decided March 25, 2021

SUMMARY

The New York Supreme Court, Appellate Division, First Department, affirmed an order declining to
strike Secured Lending Corp.'s answer and counterclaim for alleged noncompliance with a conditional
dismissal order. The court held that the order's decretal paragraph did not mirror language in its body
and upheld the motion court's discretionary direction requiring a more particularized discovery

response.
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PROCEDURAL POSTURE Plaintiff appealed from an order of Supreme Court, New York County,
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QUESTIONS PRESENTED

1. Whether Supreme Court providently exercised its discretion in declining to strike Secured Lending
Corp.'s answer and counterclaim for alleged noncompliance with the January 7, 2019 conditional

dismissal order.

2. Whether the inconsistency between the body and decretal paragraph of the January 7, 2019 order could

be corrected on appeal.

HOLDINGS

1. Supreme Court providently exercised its discretion in declining to strike Secured Lending Corp.'s
answer and counterclaim and instead directing Secured Lending Corp. to provide a more particularized
response to plaintiff's demands.

2. The perceived inconsistency between the decisional and decretal parts of the order could be corrected on

appeal.

KEY QUOTATIONS

“It is not the function of this Court to micromanage discovery proceedings in the trial parts, particularly
where, as here, the remedy for nondisclosure is entrusted to the discretion of the motion court (CPLR 3126),

and the order issued was well within the province of the court's discretion” (255)

FACTUAL BACKGROUND

Emigrant Bank sought discovery from Secured Lending Corp. following depositions. A January 7, 2019
conditional dismissal order contained language in its body directing Secured Lending Corp. to respond to the
demands, but its decretal paragraph stated that the answer would be stricken unless the responses were served
within 30 days after service of the order. The motion court determined that Secured Lending Corp. had not
violated the order and directed it to provide a more particularized discovery response instead of striking its
answer and counterclaim.

PROCEDURAL HISTORY

Supreme Court entered a conditional dismissal order on January 7, 2019, providing that Secured Lending Corp.'s
answer would be stricken unless it responded to plaintiff's post-deposition demands within 30 days after service
of the order. Supreme Court later denied plaintiff's motion to strike the answer and counterclaim, finding that
Secured Lending Corp. had not violated the January 2019 order, while directing it to provide a more

particularized response within 10 days. The Appellate Division unanimously affirmed that portion of the order.

DISPOSITION



affirmed
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