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SUMMARY

The United States District Court for the District of Alaska grants motions to dismiss claims against
state social workers arising from alleged failures to protect a child from abuse by his stepfather. The
court holds that the complaint does not plausibly allege a special-relationship or state-created-danger
exception to the general rule recognized in DeShaney, and declines supplemental jurisdiction over
state-law emotional-distress claims. The court dismisses official-capacity claims with prejudice but
grants leave to file a second amended complaint.
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PROCEDURAL POSTURE Plaintiff brought Fourteenth Amendment due process claims under 42
U.S.C. § 1983 and state-law intentional and negligent infliction of
emotional distress claims. Defendants Lorenzo and Penner moved to
dismiss under Federal Rule of Civil Procedure 12(b)(6).

STANDARD OF REVIEW Under Rule 12(b)(6), the court accepted well-pleaded factual
allegations as true and determined whether the complaint contained
sufficient factual matter to state a plausible claim for relief.
Conclusory allegations and legal conclusions presented as factual
allegations were not accepted as true.

PRECEDENTIAL VALUE unpublished

PARTIES Riley Anderson v. Osburt John Lorenzo, Brian Penner, Tricia Tank

TOPICS

motions to dismiss due process section 1983 civil procedure negligent infliction of emotional distress



PRACTICE AREAS

civil procedure constitutional law civil rights torts

QUESTIONS PRESENTED

1. Whether Plaintiff stated a Fourteenth Amendment due process claim under the state-created-danger
exception by alleging that Defendants affirmatively placed him in a position of greater danger from his
stepfather.

2. Whether Plaintiff stated a substantive due process claim by alleging conduct sufficiently egregious to
shock the conscience or demonstrate deliberate indifference.

3. Whether Plaintiff's official-capacity claims against Lorenzo and Penner were properly dismissed where
Plaintiff sought no injunctive relief and conceded dismissal.

4. Whether the court should exercise supplemental jurisdiction over Plaintiff's state-law IIED and NIED
claims after dismissing the federal claims.

5. Whether Plaintiff should be granted leave to amend.

HOLDINGS

1. Plaintiff failed to state a due process claim because the alleged conduct consisted principally of
omissions, investigative findings, reliance on the safety plan, and allowing Plaintiff to remain in
circumstances he already faced; the allegations did not plausibly show that Defendants affirmatively
created or enhanced the danger.

2. Plaintiff failed to allege conduct that was deliberate indifference or that otherwise shocked the
conscience.

3. Plaintiff's claims against Lorenzo and Penner in their official capacities were dismissed with prejudice
because Plaintiff conceded that those claims should be dismissed and was not seeking injunctive relief.

4. The court declined to exercise supplemental jurisdiction over Plaintiff's IIED and NIED claims after
dismissing all claims within its original federal-question jurisdiction.

5. Plaintiff was granted leave to file a second amended complaint because amendment was not clearly
futile, despite the court's view that amendment was likely futile.

KEY QUOTATIONS

“To survive a motion to dismiss [under Rule 12(b)(6)], a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.’” (at 8)

“As a general matter, then, [the Supreme Court] conclude[d] that a State's failure to protect an individual
against private violence simply does not constitute a violation of the Due Process Clause.” (at 10)

“Here, Plaintiff has not alleged affirmative acts by Defendants that plausibly state a claim for relief under the
Due Process Clause.” (at 14-15)

“IT IS ORDERED that Defendants’ Motions to Dismiss at Docket 19 and Docket 20 are each GRANTED and



that Plaintiff is accorded leave to amend.” (at 19)

FACTUAL BACKGROUND

In January 2013, when Plaintiff was a child living in Anchorage, his stepfather slapped him and left red marks.
Defendant Lorenzo, an Alaska Office of Children's Services social worker, investigated, concluded that the case
was substantiated but that no further intervention was needed because Plaintiff's mother was protective, and
implemented a safety plan; Defendant Penner reviewed and assented to that determination. Plaintiff and his
family moved to New York about a month later, and Plaintiff later alleged additional abuse by his stepfather in
New York and Texas. Plaintiff claimed that Defendants' actions and omissions violated due process by exposing
him to a state-created danger and also caused emotional distress.

PROCEDURAL HISTORY

The motions to dismiss were filed after Plaintiff filed an amended verified complaint. Defendant Tank had not
appeared, and the Clerk had entered default against her. The court granted Lorenzo's and Penner's motions,
dismissed their official-capacity claims with prejudice, dismissed the federal due process claims for failure to
state a claim, declined supplemental jurisdiction over the state-law claims, and granted leave to amend within
thirty days.
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