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SUMMARY

The United States Court of Appeals for the Third Circuit denied petitions for panel rehearing and
rehearing en banc in consolidated cases involving attorney-fee awards under the Equal Access to
Justice Act for immigration-related habeas proceedings. Judge Bove, joined by Judges Porter, Matey,
and Phipps, dissented from the denial of rehearing en banc, arguing that habeas petitions are not "civil
actions" under the EAJA and that the government’s positions were substantially justified. Judge
Mascott filed a separate dissent, which is referenced but not included in the provided text.
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PROCEDURAL POSTURE The appellants petitioned for panel rehearing and rehearing en banc
after a Third Circuit panel affirmed attorney-fee awards under the
Equal Access to Justice Act in immigration-detention habeas
proceedings. The court denied both petitions.

STANDARD OF REVIEW Rehearing en banc is appropriate only when the criteria in Federal
Rule of Appellate Procedure 40(b)(2) are satisfied; the dissent
separately argued that the fee determinations involved abuse-of-
discretion errors.

PRECEDENTIAL VALUE Published order denying rehearing; the attached dissents are not
binding holdings.
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QUESTIONS PRESENTED

1. Whether the petitions for panel rehearing and rehearing en banc should be granted.

2. Whether the EAJA's sovereign-immunity waiver for fees in 'any civil action' clearly extends to § 2241
habeas petitions challenging immigration detention.

3. Whether the government's position opposing Abioye's habeas petition was substantially justified under
28 U.S.C. § 2412(d)(1)(A).

4. Whether special circumstances made an EAJA fee award to Abioye unjust.

HOLDINGS

1. The petitions for rehearing by the panel and by the court en banc were denied because no judge who
concurred in the decision requested rehearing and a majority of the active judges did not vote for
rehearing.

KEY QUOTATIONS

“the petitions for rehearing by panel and the Court en banc, are denied.” (at 1)

“In sum, the sovereign-immunity question presented in these cases is complex and exceptionally important.”
(at 36)

“These cases readily merit en banc consideration.” (at 49)

FACTUAL BACKGROUND

The underlying cases involved noncitizens detained during removal proceedings who successfully challenged
continued detention under 28 U.S.C. § 2241 and obtained bond hearings. The district courts awarded them
attorney's fees under the EAJA. In dissent, Judge Bove emphasized Michelin's criminal and immigration history
and Abioye's visa overstay, alleged marriage fraud, substantial wire-fraud conviction, restitution obligations, and
ongoing removal litigation.

PROCEDURAL HISTORY

Michelin and Abioye obtained habeas relief in the district courts requiring bond hearings concerning their
immigration detention. Magistrate judges later awarded attorney's fees under the EAJA. A Third Circuit panel
upheld the fee awards, and the government petitioned for panel rehearing and rehearing en banc. The petitions
were denied; Judges Bove, Porter, Matey, Phipps, and Mascott dissented from denial of en banc rehearing.
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