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SUMMARY

This document is a dissenting opinion in State of West Virginia v. Alexander Paul Delorenzo,

concerning the exclusion of defense expert testimony about the defendant’s Asperger’s Syndrome

Disorder and its relevance to his lack-of-intent defense. Justice Wooton argued that excluding the

testimony violated the defendant’s constitutional right to present a defense and criticized the majority’s

approval of the trial court’s admonishments during the defendant’s testimony.
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Criminal appeal concerning the exclusion of defense expert testimony
regarding Asperger's Syndrome Disorder and the trial court's

admonishments during the defendant's testimony.

Evidentiary rulings are ordinarily reviewed for abuse of discretion;
when an evidentiary ruling deprives a criminal defendant of the
constitutional right to present a defense, the ruling may constitute
reversible error. Under the Guthrie test, reversal is warranted for a
clear abuse of discretion.

Separate dissenting opinion; nonbinding.
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QUESTIONS PRESENTED

1. Whether excluding expert testimony concerning the defendant's Asperger's Syndrome Disorder and

related conditions violated his due process right to present a defense.

2. Whether the proposed expert testimony was relevant and admissible to support the defendant's claim that
he lacked the intent required by the charged offenses, rather than to establish diminished capacity.

3. Whether the circuit court's admonishments during the defendant's testimony improperly influenced the

jury or otherwise deprived the defendant of a fair trial.

HOLDINGS

1. The dissent would hold that the circuit court abused its discretion by excluding the defense expert's
testimony because the testimony was relevant and critical to the defendant's sole lack-of-intent defense,
its probative value outweighed any asserted prejudice, and the State had no compelling interest in

excluding it.

2. The dissent agreed with the majority that the circuit court's admonishments, standing alone, did not
unduly influence the jurors, but criticized the majority's new syllabus point stating that a trial court has a

duty to supervise direct and cross-examination.

KEY QUOTATIONS

“The right to offer the testimony of witnesses, and to compel their attendance, if necessary, is in plain terms
the right to present the defendant’s version of the facts as well as the prosecution’s to the jury so it may decide
where the truth lies.” (at 1)

“Lack of intent was the entirety of the petitioner’s defense, and in the absence of Dr. Marshall’s testimony
there was nothing to support what may have seemed, to a lay jury, to be a fanciful explanation of just what the

petitioner was doing at his computer.” (at 14)

FACTUAL BACKGROUND

Delorenzo was prosecuted for allegedly knowingly and willfully possessing, accessing, or viewing material
visually portraying a minor engaged in sexually explicit conduct. He maintained that he lacked the requisite
intent, asserting that his investigation of the dark web was motivated by a desire to understand it rather than to
find and view pornography. He had Asperger's Syndrome Disorder, obsessive-compulsive disorder, depression,
anxiety, and panic disorder, and sought to present expert testimony explaining how those conditions affected his
perceptions, behavior, and credibility. The circuit court excluded the expert testimony after interpreting language

in the expert's report as supporting a diminished-capacity defense.

PROCEDURAL HISTORY

Delorenzo was charged with two felony violations of West Virginia Code section 61-8C-3(a). At trial, the circuit

court excluded proposed expert testimony concerning Delorenzo's Asperger's Syndrome Disorder and related



conditions, while permitting limited lay testimony regarding those conditions. The dissent would have concluded

that the exclusion deprived Delorenzo of a fair trial because lack of intent was his sole defense.

DISPOSITION

other

REMAND INSTRUCTIONS

The dissent would reverse the conviction and remand for a new trial at which the defense expert's testimony

could be presented.
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