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SUMMARY

The New York Appellate Division, Second Department, affirmed an order denying the plaintiffs'
requests for a protective order concerning the infant plaintiff's deposition and disclosure of medical
and pharmacy records. The court held that the plaintiffs did not show that the requested records were
irrelevant, overbroad, or vague, and that the infant plaintiff was competent to testify without a
preliminary examination.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiffs appealed from an order of the Supreme Court, Kings County,
denying portions of their CPLR 3103 motion seeking a protective
order against deposition of the infant plaintiff and disclosure of
specified medical and pharmacy records.

STANDARD OF REVIEW The supervision of disclosure and imposition of reasonable disclosure
terms and conditions are reviewed for an improvident exercise of the
trial court's discretion.

PRECEDENTIAL VALUE published

PARTIES B.D., etc., et al. v. Good Samaritan Hospital Medical Center, et al.

TOPICS



discovery dispute medical malpractice medical records privacy civil procedure standard of review

PRACTICE AREAS

civil procedure medical malpractice health law torts appellate procedure

QUESTIONS PRESENTED

1. Whether the Supreme Court improvidently exercised its discretion by denying a CPLR 3103 protective
order concerning disclosure of the infant plaintiff's medical and pharmacy records.

2. Whether the Supreme Court improvidently exercised its discretion by denying a protective order
precluding the deposition of the infant plaintiff.

3. Whether the infant plaintiff was competent to testify without a preliminary examination.

HOLDINGS

1. The denial of the CPLR 3103 protective order was proper because plaintiffs failed to show that the
hematologist and geneticist records were unrelated to the claimed injuries or that the pharmacy-record
demand was overbroad or vague.

2. The denial of the protective order precluding the infant plaintiff's deposition was proper, and the court
did not err in determining that the infant plaintiff was competent to testify without conducting a
preliminary examination.

KEY QUOTATIONS

“It is a fundamental principle in civil litigation that '[t]here shall be full disclosure of all matter material and
necessary in the prosecution or defense of an action'” (at 2)

“The supervision of disclosure and the setting of reasonable terms and conditions therefor rests within the
sound discretion of the trial court and, absent an improvident exercise of that discretion, its determination will
not be disturbed” (at 2)

“The party seeking a protective order bears the burden of showing that such relief is warranted” (at 2)

FACTUAL BACKGROUND

The action alleges that defendants failed to properly treat a Salter II fracture of the right leg of the then-four-
year-old infant plaintiff, causing a limb-length discrepancy. Plaintiffs sought to prevent disclosure of medical
and pharmacy records and to prevent the infant plaintiff from being deposed. The requested records included
records from the infant plaintiff's hematologist and geneticist and certain pharmacy records.

PROCEDURAL HISTORY

Plaintiffs commenced a medical-malpractice action in 2016. After years of contentious discovery, they moved in
December 2021 for a protective order. The Supreme Court, Kings County, denied the relevant branches of the
motion by order dated January 18, 2022, and the Appellate Division affirmed insofar as appealed from.
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