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SUMMARY

The Thirteenth Court of Appeals of Texas affirmed summary judgment for USI Industrial Services,
Inc. in a wrongful-death action arising from an automobile accident involving former USI employees.
The court held that the employees were no longer employed by USI at the time of the accident and that
USI did not control their return travel, defeating claims based on respondeat superior and non-
employee mission liability.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from the grant of USI Industrial Services, Inc.'s amended
traditional and no-evidence motions for summary judgment on the
Groves' claims for respondeat superior and non-employee mission
liability, and on related negligence claims.

STANDARD OF REVIEW Summary judgment is reviewed de novo. No-evidence summary
judgment is reviewed under the legal-sufficiency standard applicable
to a directed verdict, requiring the nonmovant to produce more than a
scintilla of evidence on each challenged element. Traditional summary
judgment requires the movant to conclusively establish entitlement to
judgment as a matter of law or negate an essential element.
Evidentiary rulings are reviewed for abuse of discretion, and any error
is subject to harmless-error review.
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QUESTIONS PRESENTED

1. Whether a genuine issue of material fact existed that Rodriguez was an employee of USI at the time of
the accident for purposes of respondeat superior.

2. Whether USI could be vicariously liable under the doctrine of non-employee mission liability when
Rodriguez's return trip was not subject to USI's direction or control.

3. Whether the trial court erred by relying on allegedly conclusory statements in USI supervisor Sherman
Smith's affidavit in granting summary judgment.

HOLDINGS

1. The Groves failed to raise a genuine issue of material fact that Rodriguez was a USI employee when the
accident occurred because the undisputed evidence showed that USI terminated him before the trip
home. Without employee status, the respondeat superior claim could not proceed.

2. USI was not liable under non-employee mission liability because the return trip was not conducted
subject to USI's direction or control. Because the control element failed, the court did not reach whether
the trip benefited USI.

3. Any error in considering allegedly conclusory portions of Smith's affidavit was harmless because the
court's disposition rested on two undisputed facts: Rodriguez and Ayala were released from employment
before the trip, and USI did not control the manner or route of travel.

KEY QUOTATIONS

“For an employee’s conduct to be within the course and scope of employment, the conduct must be: (1) within
the general authority given to the employee; (2) in furtherance of the employer’s business; and (3) to
accomplish the object for which the employee was hired.” (5)

“We have previously found that merely compensating an employee for mileage without directing or controling
their means of travel or the particular route taken does not place the employee in the course and scope of
employment while traveling to and from work.” (9)

FACTUAL BACKGROUND



USI employed Roberto Rodriguez and Alejandro Ayala as boilermakers and directed them to travel from the Rio
Grande Valley to a Phillips 66 refinery in Borger, Texas. On April 18, 2016, USI terminated both men around
8:00 a.m. because of a reduction in force and paid them a lump-sum mileage allowance based on the distance
between the Rio Grande Valley and Borger. Later that day, while Rodriguez was driving Ayala's truck toward the
Rio Grande Valley, the truck collided with Brittany Grove's vehicle; Rodriguez and Brittany died and Ayala was
injured. USI did not direct the route or manner of travel, and the men could have traveled to a different location
for subsequent employment.

PROCEDURAL HISTORY

The Groves filed suit after a fatal automobile accident and later added USI as a defendant. USI moved for
traditional and no-evidence summary judgment, attaching a supervisor's affidavit. The trial court granted USI's
amended motion in its entirety. The Groves appealed, challenging summary judgment on respondeat superior
and non-employee mission liability and arguing that USI's affidavit contained conclusory statements.

DISPOSITION

affirmed
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