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SUMMARY

The Arkansas Supreme Court dismissed Diana Nichole Robertson’s appeal from the denial of multiple
postconviction pleadings, holding that she could not prevail. The court concluded that her ineffective-
assistance allegations were conclusory, her other claims were procedurally barred or not cognizable
under Rule 37.1, and her motion for an extension of time to file a brief was moot.
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PROCEDURAL POSTURE Robertson appealed the circuit court's order denying two Arkansas
Rule of Criminal Procedure 37.1 petitions, two motions for trial
transcripts, a motion for reconsideration, and two petitions under
Arkansas Code Annotated section 16-90-111. She moved for an
extension of time to file her brief.

STANDARD OF REVIEW For an ineffective-assistance claim in an appeal from denial of Rule
37.1 relief, the question is whether, under the totality of the evidence
and the Strickland standard, the circuit court clearly erred in finding
that counsel was not ineffective. An appeal may be dismissed without
briefing when it is clear from the record that the appellant cannot
prevail.
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QUESTIONS PRESENTED

1. Whether the appeal from denial of Robertson's postconviction pleadings should be dismissed because it
was clear from the record that she could not prevail.

2. Whether the circuit court properly considered only the first Rule 37.1 petition and was not required to
address a second petition filed after the first was denied without leave to file another.

3. Whether Robertson's conclusory ineffective-assistance allegations established deficient performance and
prejudice under Strickland.

4. Whether claims of trial error, prosecutorial misconduct, sufficiency of the evidence, and incompetence
were cognizable or timely in Rule 37.1 proceedings.

5. Whether the petitions for sentence reduction or correction of an illegal sentence under Arkansas Code
Annotated section 16-90-111 were timely and independently warranted relief.

HOLDINGS

1. An appeal from an order denying postconviction relief will not be permitted to proceed when it is clear
from the record that the appellant could not prevail; the appeal was therefore dismissed and the
extension motion was moot.

2. All grounds for Rule 37.1 relief must be raised in the original petition, and a subsequent petition is not
permitted unless the first petition was denied without prejudice; when the first petition was denied
without leave to file a second petition, the circuit court was not required to address the second petition.

3. Robertson's conclusory allegations did not establish ineffective assistance because she failed to provide
factual substantiation showing deficient performance and prejudice.

4. Arkansas does not recognize an ineffective-assistance claim based solely on the cumulative effect of
counsel's alleged errors.

5. Claims of trial error that could have been raised at trial or on direct appeal, claims already decided, and
direct challenges to the sufficiency of the evidence are not cognizable grounds for Rule 37.1 relief.

6. A claim that a sentence is illegal must be raised within the time allowed by Arkansas Rule of Criminal
Procedure 37.2(c), and those time limits are jurisdictional.

KEY QUOTATIONS

“An appeal from an order that denied a petition for postconviction relief will not be permitted to go forward
where it is clear that the appellant could not prevail.”



“Furthermore, conclusory claims of ineffective assistance of counsel, no matter how numerous, do not add up
to a showing of incompetence of counsel under the Strickland standard.”

FACTUAL BACKGROUND

In 2009, Robertson was convicted of capital murder, aggravated robbery, and arson and sentenced to life
imprisonment without parole. After the conviction was affirmed, she filed multiple Rule 37.1 petitions and
related motions, including claims of ineffective assistance, trial error, incompetence, prosecutorial misconduct,
and an illegal sentence. The circuit court denied all of the pleadings, and Robertson appealed.

PROCEDURAL HISTORY

Robertson was convicted by a jury of capital murder, aggravated robbery, and arson and received an aggregate
sentence of life imprisonment without parole. The Arkansas Supreme Court affirmed the conviction on direct
appeal. The circuit court denied all seven postconviction-related pleadings in one order. The Supreme Court
dismissed the appeal because the record showed that Robertson could not prevail, rendering her motion for an
extension of time moot.

DISPOSITION

dismissed
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