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SUMMARY

The Appellate Division, First Department, affirmed the denial of defendants' motion for summary
judgment in a premises-liability action involving a plaintiff's fall on water in a building vestibule. The
court held that defendants failed to establish prima facie that they did not create or have actual or

constructive notice of the allegedly hazardous condition.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order of Supreme Court, Bronx County,

denying their motion for summary judgment dismissing the complaint.

STANDARD OF REVIEW On a motion for summary judgment, the moving defendants had the
burden to establish prima facie that they did not create the alleged

dangerous condition and lacked actual or constructive notice of it.
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QUESTIONS PRESENTED

1. Whether defendants established prima facie that they neither created nor had actual or constructive

notice of the water condition that allegedly caused plaintiff's fall.

2. Whether defendants were entitled to summary judgment dismissing the premises-liability complaint.

HOLDINGS

1. Defendants failed to establish prima facie that they neither created nor had actual or constructive notice
of the alleged water condition; therefore, summary judgment dismissing the complaint was properly

denied.

KEY QUOTATIONS

“Defendants failed to establish prima facie that they neither created nor had actual or constructive notice of

the water condition alleged to have caused plaintiff's fall in the vestibule of their building” (*1)

FACTUAL BACKGROUND

Plaintiff fell in the vestibule of defendants' building after it rained. A rain mat normally placed near the front
door had been removed for cleaning by the superintendent and was not replaced, and water allegedly
accumulated in the vestibule and on marble steps that lacked anti-skid strips. Defendants relied on surveillance
video suggesting another tenant had collapsed an umbrella shortly before the accident, but the video did not
conclusively establish that this tenant created the condition, and there was no evidence showing when the

vestibule floor had last been inspected.

PROCEDURAL HISTORY

Supreme Court, Bronx County, denied defendants' motion for summary judgment dismissing the complaint. The

Appellate Division, First Department, unanimously affirmed the order without costs.

DISPOSITION

affirmed
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