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SUMMARY

The Massachusetts Supreme Judicial Court reviewed Hampden Division Probate and Family Court

protocols for obtaining and using confidential Department of Children and Families information in

child-related proceedings. The court upheld the petitioner’s lack of standing to challenge current

protocols and denial of class certification, but exercised its superintendency authority under G. L. c.

211, § 3, to review the protocols. It held that aspects of the current protocols violated due process by

permitting consideration of unreliable, layered hearsay without a meaningful opportunity for litigants

to review and rebut adverse information, and directed Hampden to stay the protocols.
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affirmed

Appeal from a single justice's judgment in the county court concerning
standing, class certification, and statutory claims, with review under
the Supreme Judicial Court's general superintendence power of the

constitutionality of the Probate and Family Court division's protocols.

Standing and class-certification rulings were reviewed for legal error;
the court independently reviewed the constitutionality of the current

protocols under its general superintendence power pursuant to G. L. c.
211, § 3.
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QUESTIONS PRESENTED

1.
2.

Whether Brantley had standing to challenge the current Hampden protocols.

Whether the Supreme Judicial Court could review the current protocols under its general
superintendence power despite Brantley's lack of standing and the availability of ordinary appellate

procedures.

. Whether the current protocols violated due process by permitting judges to consider unreliable, layered

hearsay concerning parental fitness and custody without providing litigants copies of the materials and a

meaningful opportunity to rebut them.

. Whether the evidence established that the Department of Children and Families violated G. L. c. 119, §§

51E and 51F, its regulations, or the Fair Information Practices Act, G. L. c. 66A.

. Whether class certification was warranted.

HOLDINGS

1.

Brantley lacked standing to challenge the current protocols because her cases had ended before the

complaint was filed and she did not show that she was presently or likely to be injured by them.

. The court could and should review the current protocols under G. L. c. 211, § 3, despite Brantley's lack

of standing, because the case presented an extraordinary systemic constitutional issue involving the
administration of justice by a court.

. The current Hampden protocols violated due process because they permitted judges to consider

unreliable, multilayered hearsay concerning parental fitness and custody without ensuring a meaningful

opportunity for the affected litigant to know and rebut the adverse information.

. The evidence was insufficient to establish that the Department of Children and Families violated G. L. c.

119, §8 51FE or 51F, its regulations, or the Fair Information Practices Act, G. L. c. 66A.

. The denial of class certification was affirmed.

KEY QUOTATIONS

“Because in the singular circumstances of this case dismissal would work a manifest injustice to nonparties,
we exercise our broad discretion pursuant to G. L. c. 211, § 3, to direct Hampden to stay application of its

current protocols or any revisions to those protocols.” (457 Mass. at 175)

“Use of such layered hearsay does not conform to principles of fairness when employed in a process that

“implicates constitutional rights of the highest order,”” (457 Mass. at 185)

“Due process requires, at minimum, an opportunity to be heard “at a meaningful time and in a meaningful
manner.”” (457 Mass. at 187)



“But practical considerations, even laudable practical considerations, cannot be addressed at the expense of

the constitutional rights of litigants.” (457 Mass. at 188)

FACTUAL BACKGROUND

For years, the Hampden Division of the Probate and Family Court used protocols under which probation
personnel obtained confidential Department of Children and Families information orally and transmitted written
summaries to judges in child-related proceedings. The information could include layered hearsay from
department files and could be considered as substantive evidence, while litigants were not necessarily given
copies or a meaningful opportunity to rebut it. Brantley’s divorce, custody, and protective-order litigation ended
in 2005, before she filed the county-court action, and she had no pending or anticipated Hampden case when she

challenged the revised protocols.

PROCEDURAL HISTORY

The petitioners filed an amended county-court complaint under G. L. c. 211, § 3, seeking declaratory and
injunctive relief against Hampden's protocols for obtaining and using confidential Department of Children and
Families information in child-related proceedings. The single justice held that the former protocols violated due
process, ordered disclosure and an opportunity to rebut the information at ex parte hearings, held that Brantley
lacked standing to challenge the current protocols, denied class certification, and found insufficient evidence of
statutory or regulatory violations by the department. The Supreme Judicial Court affirmed those rulings, but

exercised its superintendence power to review the current protocols and ordered their application stayed.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

Hampden was directed to stay application of its current protocols and any revisions. Any replacement
department-wide standing order concerning confidential department information was to be submitted to the

Supreme Judicial Court rules committee for approval before implementation.
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