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SUMMARY

The South Dakota Supreme Court affirmed the termination of a mother’s parental rights in an abuse

and neglect proceeding. It held that res judicata did not bar a second petition based on new conduct

and that the child-protection context warranted a flexible application of claim preclusion. The court

also upheld the abuse-and-neglect adjudication, the excusal of reasonable reunification efforts, and

termination as the least restrictive alternative.
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The mother appealed from a judgment terminating her parental rights
after a second abuse and neglect proceeding. She argued that the
second proceeding was barred by res judicata and challenged the
adjudication of abuse and neglect, the excusal of reasonable

reunification efforts, and termination as the least restrictive alternative.

Res judicata is reviewed de novo. Abuse-and-neglect findings are
reviewed under the clearly erroneous standard, with due regard for the
circuit court's opportunity to assess witness credibility. The sufficiency
of the evidence supporting adjudication and termination was evaluated
under the clear-and-convincing-evidence standard. The decision to
excuse reasonable reunification efforts is reviewed for abuse of
discretion. The ultimate finding that termination was the least
restrictive alternative commensurate with the children's best interests

is reviewed for clear error.
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QUESTIONS PRESENTED

1. Whether res judicata barred the State's second abuse-and-neglect petition based on the earlier

proceeding.

2. Whether the circuit court properly adjudicated the children abused and neglected by considering the

prior adjudication and the mother's subsequent exposure of a child to T.O.

3. Whether the circuit court properly excused DSS from making reasonable efforts to reunify the family
under SDCL 26-8A-21.1(7).

4. Whether termination of the mother's parental rights was the least restrictive alternative commensurate

with the children's best interests.

HOLDINGS

1. Res judicata did not bar the second proceeding. In child-protection proceedings involving continuing
and changing circumstances, the doctrine must be applied cautiously, and a hyper-technical application

cannot prevent consideration of new material evidence bearing on the children's safety.

2. The circuit court properly adjudicated the children abused and neglected because clear and convincing
evidence showed that they lacked proper parental care and were threatened with substantial harm

through the mother's conduct and omissions.

3. The circuit court properly excused DSS from providing reasonable efforts toward reunification under
SDCL 26-8A-21.1(7).

4. Termination of the mother's parental rights was the least restrictive alternative commensurate with the

children's best interests.

KEY QUOTATIONS

“A hyper-technical application of res judicata is simply not appropriate in these extraordinary
circumstances.” (9 29, 721 N.W.2d at 92)

“Moreover, because the court is required to act in the best interest of the children, it is not improper for a

court to consider the circumstances that brought about the previous adjudication.” (§ 31, 721 N.W.2d at 92)

“We find no error in the circuit court’s conclusion that termination of the mother’s parental rights was the
least restrictive alternative commensurate with the best interests of L.S., J.S., and C.S.” (1 39, 721 N.W.2d at
95)



FACTUAL BACKGROUND

The mother's boyfriend and later husband, T.O., sexually abused all three of her daughters. Although the mother
initially reported some incidents and DSS instructed her to prevent T.O.'s contact with the children, she
continued her relationship with him and used him as a caregiver, leading to the children's removal and an initial
abuse-and-neglect adjudication. After the first case was orally dismissed, investigators observed the mother meet
T.O. while one child was present, and the mother later continued to deny or minimize his abuse and asserted that
contact with him was not harmful. The second court relied on the new incident, the prior adjudication, and the

mother's testimony in finding continuing danger and terminating her parental rights.
PROCEDURAL HISTORY

The children were adjudicated abused and neglected in an earlier Lincoln County proceeding after the mother
continued to expose them to T.O., who had sexually abused them. The first proceeding was orally dismissed
after the mother appeared to complete her case plan, but before written dismissal the State discovered that she
continued contact with T.O. and had exposed one child to him. The State filed a second petition in Minnehaha
County; the circuit court denied the mother's motion to dismiss, adjudicated the children abused and neglected,
excused reasonable reunification efforts, and terminated the mother's parental rights. The South Dakota Supreme
Court affirmed.

DISPOSITION

affirmed
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