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SUMMARY

The Mississippi Supreme Court addresses an interlocutory appeal concerning the denial of Illinois
Central Railroad Company's motion to dismiss for want of prosecution under Mississippi Rule of Civil
Procedure 41(d). The court holds that the plaintiff's letters requesting that the case remain on the
docket did not constitute sufficient action of record or establish good cause after nearly seven years of

inactivity. The court reverses and renders, directing dismissal without prejudice.
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WRITING FOR THE COURT Randolph, Justice; Smith, Chief Justice; Carlson, Justice; Dickinson,
Justice; Lamar, Justice; Easley, Justice; Waller, Presiding Justice; Diaz,

Presiding Justice; Graves, Justice

JURISDICTION Mississippi

DECIDED May 9, 2006
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE [linois Central Railroad Company obtained permission for an

interlocutory appeal from the Amite County Circuit Court's denial of
its motion to dismiss for want of prosecution under Mississippi Rules
of Civil Procedure 41(d) and 41(b).

STANDARD OF REVIEW A trial court's ruling on dismissal for want of prosecution under Rule
41(d) is reviewed for abuse of discretion. The Court stated that it
would not disturb such a ruling absent an abuse of discretion; the
dissent characterized the applicable Rule 41(b) review as abuse of

discretion or manifest error.

PRECEDENTIAL VALUE Published, en banc Mississippi Supreme Court opinion; majority

opinion is precedential.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by denying Illinois Central's motion to dismiss for want

of prosecution under Mississippi Rule of Civil Procedure 41(d).

2. Whether letters to the clerk merely requesting that a case remain on the active docket constitute an

action of record or a written application supported by good cause under Rule 41(d)(1).

HOLDINGS

1. Letters that merely request that a case remain on the docket, are not filed as an action of record, do not
constitute a properly presented application to the court, and do not show good cause do not satisfy Rule
41(d)(1). To avoid dismissal, a party must file either an actual action of record or a motion seeking

continuation of the case.

2. The circuit court abused its discretion by denying Illinois Central's Rule 41(d) motion. Because Moore
failed to take qualifying action of record or show good cause, the action was required to be dismissed

without prejudice.

KEY QUOTATIONS

“If action of record is not taken or good cause is not shown, the court shall dismiss each such case without

prejudice.” (9 8)

“To eliminate any question of what is an “application in writing” or “action of record,” either a motion to

avoid dismissal of the cause or an actual “action of record” must be filed.” (Y 13)

“Since Moore’s “application in writing” failed to establish “good cause,” and no documentary or testimonial
evidence was presented at the hearing demonstrating “good cause,” Rule 41(d)(1) requires that the case shall

be dismissed “without prejudice.”” (1 17)

FACTUAL BACKGROUND

Willie B. Moore worked for Illinois Central Railroad for approximately thirty-five years and died of a fatal heart
attack while performing his conductor duties on October 6, 1995. His administratrix filed suit alleging that
[linois Central negligently failed to provide timely medical care and assigned him duties beyond his physical

capacity despite known diabetes and cardiovascular disease. After limited discovery, the record showed no



substantive activity from December 28, 1998, through October 31, 2005, apart from clerk notices of possible

dismissal and Moore's letters requesting that the case remain on the docket.

PROCEDURAL HISTORY

Martha Moore filed a Federal Employers' Liability Act personal-injury and wrongful-death action in 1997. After
December 1998, the case had no substantive activity for nearly seven years, although Moore sent letters
responding to clerk notices and requesting that the case remain active. The circuit court denied Illinois Central's
motion to dismiss, entered a scheduling order, and expedited the case. The Mississippi Supreme Court granted

interlocutory review, reversed, and rendered judgment dismissing the case without prejudice.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

No remand was ordered in substance. The Supreme Court reversed the circuit court's order and rendered

dismissal of the case without prejudice.
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