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SUMMARY

The Federal Circuit reviewed challenges to the Department of Commerce's refusal to initiate a second
changed-circumstances review of an antidumping duty order covering extruded rubber thread from
Malaysia. The court held that the Court of International Trade had residual jurisdiction under 28
U.S.C. § 1581(i)(4) over the bankruptcy trustees' challenge, but not over Heveafil's challenge because
Heveafil had an adequate alternative remedy under § 1581(c). The court further held that the trustees
were judicially estopped from advocating a revocation date they had previously opposed successfully
before Commerce.
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PROCEDURAL POSTURE The United States appealed the Court of International Trade's
determination that it had jurisdiction under 28 U.S.C. § 1581(i)(4)
over challenges by NART and Heveafil to the Department of
Commerce's refusal to initiate a second changed-circumstances review,
and its determination that NART was not judicially estopped from
taking a position contrary to its earlier position before Commerce.

STANDARD OF REVIEW The Federal Circuit reviewed the CIT's jurisdictional rulings without
deference and reviewed its decision not to apply judicial estoppel for
abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the Court of International Trade had jurisdiction under 28 U.S.C. § 1581(i)(4) over Heveafil's
challenge to Commerce's refusal to initiate a second changed-circumstances review.

2. Whether the Court of International Trade had jurisdiction under 28 U.S.C. § 1581(i)(4) over NART's
challenge to Commerce's refusal to initiate a second changed-circumstances review.

3. Whether NART was judicially estopped from advocating an October 1, 1995 revocation date after
previously prevailing before Commerce on its position that the effective date should be October 1, 2003.

HOLDINGS

1. Heveafil could not invoke the CIT's residual jurisdiction under 28 U.S.C. § 1581(i)(4) because
jurisdiction under § 1581(c) was available and the remedy under that subsection was not manifestly
inadequate.

2. The CIT had jurisdiction under 28 U.S.C. § 1581(i)(4) over NART's challenge to Commerce's refusal to
initiate a second changed-circumstances review.

3. NART was judicially estopped from arguing before the CIT that the antidumping duty order should have
been revoked effective October 1, 1995, because it had previously prevailed before Commerce on the
contrary position that the effective date should be October 1, 2003.

KEY QUOTATIONS

“There is nothing in § 1581(i)(4) that precludes judicial review of Commerce refusals to initiate changed
circumstances reviews.” (1353)

“Once a party takes a position in litigation, it cannot lightly about-face and subsequently take the opposite
position in later litigation.” (1357)

FACTUAL BACKGROUND

Commerce entered an antidumping duty order in 1992 covering extruded rubber thread from Malaysia. In a 2004
changed-circumstances review, Heveafil sought revocation effective October 1, 1995, while NART agreed that
revocation was warranted but successfully advocated an October 1, 2003 effective date. After NART and



Heveafil settled their dispute, NART changed its position and joined Heveafil in seeking a second review with a
1995 effective date.

PROCEDURAL HISTORY

Commerce revoked an antidumping duty order effective October 1, 2003 after NART opposed Heveafil's
requested October 1, 1995 effective date. After NART and Heveafil settled their dispute, both sought a second
changed-circumstances review seeking a 1995 effective date, but Commerce refused because the order had
already been revoked. The Court of International Trade found residual jurisdiction over both claims and
ultimately ordered Commerce to conduct the review. The Federal Circuit reviewed only the jurisdictional and
judicial-estoppel issues from the first CIT decision, not the merits rulings in the later proceedings.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand. The court vacated the portion of the CIT's judgment ordering Commerce to initiate a second
changed-circumstances review because remand would be futile.
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