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SUMMARY

The Florida Third District Court of Appeal held that the 72-hour written notice requirement for
notifying a bail surety of a forfeiture under section 903.26(2), Florida Statutes (1979), is directory
rather than mandatory. Late notice therefore did not prevent the trial court from entering judgment on
the forfeitures. The court also concluded that Allied Fidelity failed to demonstrate specific prejudice
warranting vacation of the judgments and affirmed.
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QUESTIONS PRESENTED

1. Whether a trial court may enter judgment against a bail-bond surety when written notice of forfeiture
was not provided within the seventy-two-hour period in section 903.26(2), Florida Statutes (1979).

2. Whether Allied's generalized assertions of prejudice from late forfeiture notice required the trial court to
vacate the forfeiture judgments.

HOLDINGS

1. The notice requirement in section 903.26(2), Florida Statutes (1979), is directory rather than mandatory;
failure to provide written notice within seventy-two hours does not prevent the trial court from entering
judgment on an already-declared forfeiture.

2. Allied's generalized affidavits did not establish specific prejudice, and the trial court did not abuse its
discretion by refusing to vacate the forfeiture judgments.

KEY QUOTATIONS

“Whether "shall" is mandatory or discretionary will depend, then, upon the context in which it is used and the
legislative intent expressed in the statute.” (at 111)

“The first of these notices, as Section 903.26(1) expressly states ("... bond shall not be forfeited unless"), is a
condition precedent to forfeiture of the bond.” (at 111)

“The second notice, however, advising the surety of the fait accompli of forfeiture, is, definitively, not a
condition precedent to forfeiture.” (at 111)

“There is no logical reason for the requirement of additional written notice at all; the forfeiture occurs in
open court and is a matter of public record.” (at 112)

FACTUAL BACKGROUND

Allied Fidelity issued bail bonds securing the appearances of defendants in four criminal cases. The surety
received the required advance notices of the defendants' scheduled appearances, but the defendants failed to
appear and the bonds were forfeited. Written notices of those forfeitures were sent to Allied more than seventy-
two hours after forfeiture, and Allied submitted generalized affidavits asserting prejudice from the delay.

PROCEDURAL HISTORY

Allied Fidelity was the surety on bail bonds in four criminal cases. After the defendants failed to appear despite
notice, the trial court declared the bonds forfeited and entered judgments against Allied. Notices of forfeiture
were sent four to six days, or more than seventy-two hours, after the forfeitures. Allied appealed, arguing that the
delayed notices violated section 903.26(2), Florida Statutes (1979), and required vacation of the judgments.

DISPOSITION

affirmed
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