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SUMMARY

**Topics:** Improper joinder (fraudulent joinder); diversity jurisdiction; insurance coverage; duty to
defend; eight-corners rule; policy exclusion; summary inquiry; dismissal without prejudice.
**Holding:** The Fifth Circuit affirmed the district court's finding that a non-diverse insurance
defendant was improperly joined because the policy's unambiguous incident exclusion and prior-
notice provision barred coverage, leaving no reasonable possibility of recovery in state court. The
court held that the district court properly conducted a summary inquiry to review the insurance policy.
However, the dismissal of the improperly joined defendant should have been without prejudice, not
with prejudice, because improper joinder goes to jurisdiction, not the merits.
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DISPOSITION other

PROCEDURAL POSTURE Appeal from the United States District Court for the Northern District
of Texas, case No. 3:19-CV-481, denying motion to remand and
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STANDARD OF REVIEW De novo review of improper joinder determination and denial of
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PARTIES Mark A. Ticer, doing business as Law Office of Mark A. Ticer v.
Imperium Insurance Company, Ironshore Indemnity Incorporated

TOPICS

civil procedure joinder insurance coverage appellate procedure standard of review



PRACTICE AREAS

Insurance Law Civil Procedure

QUESTIONS PRESENTED

1. Whether Imperium was improperly joined to defeat diversity jurisdiction.

2. Whether the district court abused its discretion by conducting a summary inquiry and considering the
insurance policy.

3. Whether the district court erred in dismissing Ticer's claims against Imperium with prejudice.

HOLDINGS

1. Imperium was improperly joined because there is no reasonable possibility of recovery against it due to
the unambiguous policy exclusion.

2. When a nondiverse party is improperly joined, dismissal must be without prejudice.

KEY QUOTATIONS

“When a district court determines that a nondiverse party has been improperly joined to defeat diversity, that
party must be dismissed without prejudice.” (13)

“The district court may, in its discretion, pierce the pleadings and conduct a summary inquiry.” (8)

FACTUAL BACKGROUND

Ticer, a law firm, was sued twice by former clients (the Reed parties) over a fee dispute. The first suit was in
2014. The second suit in 2018 was for insurance coverage. Ticer sought defense and indemnity from two
insurers: Ironshore (diverse) and Imperium (non-diverse). The Imperium policy contained an incident exclusion
for claims arising out of the Reed Migraine Centers of Texas incident. The policy also required claims to be first
made during the policy period. Ticer acknowledged the 2014 and 2018 suits were related.

PROCEDURAL HISTORY

Ticer sued Ironshore and Imperium in Texas state court for insurance coverage. Ironshore removed to federal
court alleging improper joinder of Imperium. The district court denied remand after a summary inquiry, held
Imperium improperly joined, and dismissed with prejudice. Ticer appealed.

DISPOSITION

other

REMAND INSTRUCTIONS

Dismiss Imperium's claims without prejudice.
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