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SUMMARY

The Pennsylvania Commonwealth Court affirmed Pennsylvania Public Utility Commission orders
dismissing Respond Power, LLC’s complaints challenging clawback charges imposed under electric
distribution companies’ purchase-of-receivables programs. The court addressed claims involving
section 316 preclusion, retroactive ratemaking, and due process, concluding that Respond Power had
notice and an opportunity to participate in the underlying proceeding and that the charges were not
impermissibly retroactive.
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DISPOSITION affirmed

PROCEDURAL POSTURE Respond Power petitioned for review of Pennsylvania Public Utility
Commission orders dismissing its formal complaints challenging
clawback charges imposed under electric distribution companies'
purchase-of-receivables programs.

STANDARD OF REVIEW Under 2 Pa.C.S. § 704, the Court may reverse a Commission order
only for findings unsupported by substantial evidence, an error of law,
or violation of constitutional rights. Legal questions are reviewed de
novo, factual findings are reviewed for substantial evidence, and the
Commission's interpretations of the Public Utility Code and its
regulations receive great deference unless clearly erroneous.
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QUESTIONS PRESENTED

1. Whether section 316 of the Public Utility Code barred Respond Power's complaints as an unlawful
collateral attack on the Commission's prior order approving the clawback-charge provisions.

2. Whether the clawback charge constituted impermissible retroactive ratemaking.

3. Whether Respond Power was denied due process because it allegedly lacked adequate notice and an
opportunity to participate in the proceeding approving the clawback charge.

HOLDINGS

1. Section 316 of the Public Utility Code barred Respond Power from relitigating the reasonableness and
validity of the clawback-charge provisions because the Commission had approved them in an earlier
proceeding in which Respond Power received notice and had an opportunity to participate.

2. Respond Power received constitutionally adequate notice and an opportunity to be heard regarding the
proposed clawback charge, and its decision not to participate did not establish a due process violation.

3. The clawback charge did not constitute impermissible retroactive ratemaking because it was not a rate
within the meaning of section 102 of the Public Utility Code.

KEY QUOTATIONS

“To satisfy due process, notice must be reasonably calculated to apprise interested parties of the proposal and
afford them an opportunity to present their objection.” (18)

“Since the Clawback Charge provision is not a rate, any prohibition concerning retroactive ratemaking is not
applicable to the clawback provisions.” (23)

FACTUAL BACKGROUND

Respond Power is a licensed electric generation supplier that participated voluntarily in purchase-of-receivables
programs administered by Penelec and West Penn Power. Those programs initially required the utilities to
purchase suppliers' receivables without recourse, but the Commission later approved a clawback charge based on
participating suppliers' write-off percentages and pricing. After receiving invoices totaling $484,797.69 for
charges based on uncollectible accounts from September 1, 2015, through August 31, 2016, Respond Power
challenged the charges as impermissible retroactive ratemaking and a denial of due process.
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